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CemeiiHoe MmpaBo KakK CaMOCTOATEC/IbHAasA 0TPpacjab B pOCCHﬁCKO@‘TeMe

npaBa
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MEXIyHapOJHOE YaCTHOE TPaBO

Annoranusi: Kak H3BeCTHO, IOHSATHE «CEMEHOE M?o% HE OTHOCHUTCS K
YUCIy OAHO3HAYHBIX. B CBs3M C 3TUM, ocTpoTa Mpood oOycCJIOBJICHA €IIEe TEM,
YTO JI0 CHX IIOP OCTaeTCs OebIM ISITHOM onpeneﬂfaie MeCTa CEMENHOro Mnpasa B
CHUCTEME JIPYTUX OTPACJIEH MpaBa: CEMEUHOE npz;%‘ aMOCTOSITEIbHASI OTPACb IpaBa
aub0 CeMEWHOe MpPaBO — COCTaBHAS qacQ 0JI0TpacCiib) T'Pa)KJAHCKOI'O IIpaBa.
MoxHo 06€3 mnpeyBeIuyYeHUsl CKa3aTbc'jS¥) OT OTBETa HA 3TOT BOIPOC 3aBUCHUT
XapaKTep pa3BUTHUA HOPM CGMCﬁHO(%Ba, €ro COBEPIICHCTBOBAHHUE.

KirwoueBble cjioBa: HI@GMGI\;IHOG ImpaBoO, OTpaCjib IIpaBa, I'PAKIaHCKOC

Ipaso. 2,

CemeliHnble ésomemm OlHA M3 BaXHBIX CTOPOH >XU3HMU YEJIOBEKa, IJIE
COCpenoTOuE ro CyIIECTBEHHbICE HWHTEpPEChl. BBHIy 3HAYMMOCTHM CEMEHHBIX
OTHOLIEH S KaXJIOro 4eJ0OBeKa M OOIECTBA B IIEJIOM OHU PETyJIMPYHOTCS HE

TOJIbK OpMaMH MOpaJId, PEJIUruu, OObYasMHU, HO M KaK OJWH HU3 BHJOB
0 TBEHHBIX OTHOIICHUH, «BO3HMKAIOMIMX U3 (pakTa Opaka M NMPUHAAJIEKHOCTH K
CEMbE», COBOKYITHOCTBIO IPABOBBIX HOPM, KOTOpPbIE 00pa3yroT ceMetHOE MPABO.
OpHolt M3 aKkTyalbHBIX MPOOJIEM Pa3BUTHS COBPEMEHHOTO CEMEHWHOro ImpaBa
ABJIIETCS MpoOJieMa ONpEJeNIeHUusT €ro MecTa B CHUCTEME POCCHICKOro IpaBa.
[TonpITKa pa3pelinTh 3TOT BOIPOC MPHUBEA K 00pa30BaHUIO ABYX MPOTHUBOMOIOKHBIX

ToYeK 3peHuss. CTOPOHHUKM TMEPBOM ONPEACISAIOT CEMEWHOE MPaBO  Kak



CaMOCTOSITENIFHYIO OTpaciib TMpaBa, HMeErIIylo cBoto creuupuky [1, c. 18].
[IpuBepkeHIBI BTOPOWM paccMaTpUBAKOT CEMEWHOE IMPaBO Kak MOJOTPacib
IPAXKIAHCKOIO IpaBa, KOTOPAsi UCTOPUYECKU BBIIEIUIACh W3 HETO U PEryJIHpPYyeT
JUYHBbIE HEMMYIIECTBEHHbIE U UMYILIECTBEHHbIE OTHOLIEHUS, HO MEXIY OoJiee y3KUM
Kpyrom cyobekToB [2, c. 23]. C npuHaTueM HOBOro ['paxaaHckoro kojaekca P® u
CemeniHoro konekca P@® B mpaBoBOM JIMTEpAaType COOTHOLIEHME TPAKIAHCKOIO M
ceMeiHoro npasa OblUIO MepecMOTpeHo. B HacTosiee Bpemsi OOJIBIIUHCTBO éqube
CKJIOHSIFOTCSA K TOMY, YTO CEMEHHOE IPaBO SIBJIETCS MOAOTPACIBIO Tpa CKOFO
Taxas Touka 3peHust HeOe30CHOBATEIbHA. Q\

B cemeiiHOM mpaBe MIMPOKO HCIOJB3YIOTCA IMOHSATHS LPaXMIAHCKOrO IpaBa:
PaBOCIIOCOOHOCTH, ee coaepkanue (cT.cT. 17, 18 'K PO ,N&IOC%HOCTB, B TOM
YHCIIE IEECIOCOOHOCTh MANOJIETHUX U HECOBEPIICHHOJT (ct. 21, 26,28 'K PD),
uMs rpaxaanuHa (ct. 19 'K P®), mecro mHTeﬂLCT%rpamﬂaHHHa (ct. 20 'K PD),
COBMECTHAsi COOCTBEHHOCTb CYIPYroB (CT. 256 1:%{) ) u zp.

CeMeliHbIE OTHOLIEHUS BBIAEISIIOTCS 3H006pa3m APYTUX OOLECTBEHHBIX
OTHOUIEHUH JHIIb N0 (GOPMATILHOMY @) Ky: OHU JIOJKHBI BO3HUKHYTH MEXIY
CyNpyTramH, pPOAUTEIAMU U I[GTBM{ BIHOBUTEJISIMH M YCBIHOBJIEHHBIMM), MEXY
IPYTMMH  POJICTBEHHUKAMHU @I/IHBIMI/I muuamMu (B Cily4asix UM Ipefenax,
IIPEyCMOTPEHHBIX CeMeﬁ%/I%(OHOHaTeHBCTBOM).

Conepmamnec»@b‘ paxxgaHckoM kogekce P® mpaBuna ciayXaTr OCHOBOU
IIPaBOBOIO pery@maamm CEMEMHBIX MpaBOOTHOLIEHUN. Tak, TIpaxaaHCKo-
IPaBOBOM U T ONEKH U MOTEUUTENbCTBA COACPKHUT 0a30BbIE HOPMBI 00 OIEKe
HaJ MaJio §MI/I U TIONEUYUTENIbCTBE HAJlI HECOBEPLICHHOJETHUMH B BO3pPAcTE€ OT
YEThI natu 10 BocemHaanatu jet (ct.ct. 31, 40 'K P®), B Tom uucie npasuia
I CHOPSKEHHUIO W YIPAaBICHUIO MMYIIECTBOM 3TOM KaTErOpuUM TIPaXKIaH HX
3aKOHHBIMU mpeacraBuTensiMu. (CBoe HNalibHEHIIEe pa3BUTHE O3TH  IOJOXKEHUS
nonyunnu B riaBe 20 CemenHoro koxekca P® «Omeka M IONEYNATENBCTBO HAL
neteMu» [3, c. 8]. 3akpersieHnole B ctatbe 256 'K P® mpaBuiia o coBMecTHOU

COOCTBEHHOCTU CYIIPYIOB, COOCTBEHHOCTH Ka)XAOI'0 U3 CYINpPYIoOB, paszeiie OO0IIero

UMYIIECTBA CyNpPyroB, JOTOBOPHOM PEXKHUME MMYIIECTBA Cympyros, 00 oOpamieHun



B3BICKAHMS Ha UMYIIIECTBO CYNPYTOB SIBJISIOTCS OCHOBOIOJATalOIUMK 1 HAIIUTA CBOE
OTpak€HUE U JajbHeWIIee pa3BUuTue B cT.cT. 33, 46 Cemelinoro kojaekca PO [5].
Heo6xonumMo OTMETUTH, YTO MPAKTUYECKH HA BCEM MPOTSIKEHUM YXOJSIIETO
CTOJICTHSl JIOCTATOYHO aKTHBHO OOCYXJalach MpoOieMa COOTHOIICHUS CEMEHHOTO
paBa M T'PaXKJIAHCKOTO IpaBa, YTO OBLIO CBS3aHO C PA3JIMYHON OIICHKOW MpPaBOBOM
OpUPOABl CEMEMHBIX OTHOLIEHUU. Jluckyccus mo 3Tol mpoOiieMe Benach €lle B
Havajie HBIHEITHEro BeKa. B Xoje aucKyccuu mo 3Toi mpobieMe ObLIn BBI(”daSaHBI
JIB€ OCHOBHBIE TOYKU 3PEHHUsSI: a) CEMEHHOE MPABO — 3TO CAMOCTOSATEIIbH /pacnb
npaBa, OTIMYHAs OT TPaXJAHCKOro ImpaBa; 0) cemelHoe %ﬁ CIEelyeT

JOPEBOJTIOIIMOHHBIN TIpodeccop-tuBuincT [llepiieneBuy F.CD\ TaJI, 4YTO CEMENHOE

paccMaTrpuBaTh KaK COCTaBHYK) YacTh IPa)XJaHCKOTO MpaBa, €ro WoAoTpacib. Tak,
X

IIPaBO JOJDKHO BOMTU B COCTaB TI'Pa)KJAHCKOI'O IPAB »C. 19]. B T0 e Bpems
JIPYrOM U3BECTHBINA NOPEBOJOUNUOHHBIN IMBUIIUCT, l\@ep J.N., 3anaBas Bonpoc: «A
€CTh JIU MECTO YUPEKIACHUSM CEMEHCTBEHHOTO Qééa B IPAXJAHCKOM IpaBe?», caMm
K€ Ha HETO M OTBeyas Cleayonmm odpas (b €CJIM XapaKTEPUCTUYECKas yepTa
BCEX YUPEKIECHUN CEMEUCTBEHHOTO CO}@&[‘;M@ chepe rpaxaaHCKOro mpasa, TO Mo
CTPOro¥ Mociea0BaTeIbHOCTH non‘h&xasau, YTO YUPEKICHUSIM 3THUM U HE MECTO
B CUCTEME I'PAXKIAHCKOIO IIpaB @HGM}/ OTHOCHTCS JIUILIb UMYIIECTBEHHAsI CTOPOHA
CEMEUCTBEHHBIX omomea%%me e CTOPOHBI JOJIKHBI OBITh pacCMaTPUBACMBI
TOJIBKO IO MEpE HAJ0 W, 1JIsl ypa3yMEeHUs! UMYLIECTBEHHON CTOPOHBIY.

Bompoc o r@'sﬁamm CEMENHOI0 IIpaBa CaMOCTOSTEIbHON OTPACibIO IIpaBa HE
ObLT OKOHYAT paspelieH U B TEOPUH COBETCKOro ceMeiHoro mnpasa. [Ipobnema
3aKJIr0Yal énpmﬂa}mn HAJIM4YMSA y CEMEHHOTO MpaBa crnenuUuHoOro mpeaMmera
peryi aHus, HECOBIAJAIOIIEr0 C MPEAMETOM Tpa)XKJaHCKOro Mpasa, JHUOO B
n@nquKOM OTOXKJECTBIICHUU MPEIMETOB CEMEWHOr0 IMpaBa M TPAXKIAHCKOIO
paBa U COOTBETCTBEHHO PAacCMOTPEHUM MX KakK €IMHOW OTpaciu mpaBa. B sToi
CBSI3M OTMEUAJIOCh, YTO MOJ IPEAMETOM IMPABOBOTO PErYJIUPOBAHUSI MOHUMAETCS
M3BECTHAs! COBOKYIMTHOCTh €JIMHBIX MO CBOEH CYIIHOCTH OOIIECTBEHHBIX OTHOIICHHH,

KOTOpBIE PEryJupylTCS HOpMaMH AAHHOW OTpaciu IpaBa, U YTO IJIABHBIM IPH

BBIACIICHUHN JIF000M oTpaciin IpaBa B CaAMOCTOATCIBHYI SABIIACTCA «XapaKTCp



NOJJICKAIUX MPABOBOMY PETYJIUPOBAHUIO OOIIECTBEHHBIX OTHOIICHUW», a He
dbopManbHOE COBMAJCHHUE MPEIMETOB BECHUS IPAXKIAHCKOTO U CEMEWHOTOo Ipasa (To
€CTh UMYILECTBEHHBIX U JINYHBIX HEUMYIIECTBEHHBIX OTHOIIICHUH).

Nmenno  cnenmuduyHble  4YepThl  CEMEWHBIX  MPABOOTHOIICHUM,  Kak
UMYLIECTBEHHBIX, TaK M  HEUMYILUECTBEHHbIX (BO3HUKHOBEHHE CEMEHHBIX
MPaBOOTHOIICHU W3 CBOEOOpa3HBIX MOpHUIWYECKUX (PakToB: Opak, pOACTBO,
MAaT€pUHCTBO, OTLOBCTBO M T. II.; NPEUMYILIECTBEHHO JIMYHO-IIPABOBOU xegaKTep
CEMEHMHBIX OTHOIIECHHUM; HEOTUYKAAEMOCTh CEMEUHBIX MpaB U 00 OCTeI/I

YCTOﬁQHBOCTB, MMOCTOAHCTBO, CTpOrass MHIAWBUAYAJIU3ALUA y‘-IaCTHH.KQCeMGI‘;IHBIX

OTHOUIEHUH U JIp.), MO3BOJUIN OTAETUTh UX OT TPAXKITAHCKUX np&oomomeﬁnﬁ. B
pe3yibTaTe B TEOPUHU COBETCKOIO CEMEHHOro IpaBa 130306'&?}121 TOYKa 3pEHUs O
TOM, YTO CEMEWHOE MPaBO U IPaKJAHCKOE MPaBO SBI XOTSl U CMEXHBIMHU, HO
Pa3IUYHBIMU OTPACIISIMU TIpaBa, MOCKOJIBbKY ceMeﬁ% IPaBO MMEET CBOM OCOOBIi
npeaMeT peryivpoBaHus. J[aHHBIN BBIBOJ IO e JSCSA TaKXK€ M CChUIKAMU Ha
HaJIM4ne CBOEOOPa3HOTO MeToz[a eHHo IIPaBOBOIO peryJIMpoBaHUs
(103BOJIUTENIBHO-UMIIEPATUBHOT O MeTo
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