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Pa3BUTHS IIPaBa U IOTOBOPHBIX OTHOLIEHUH THOCTH.

KawueBbie ciaoBa: Opak, 6pa6§171 JIOTOBOP, H3MEHEHHE, PACTOPKEHUE,
HEIEeWCTBUTEIBHOCTh OpauHOTO ,Z[O]Q a.

o

Hecmotps Ha Hp(%BOpe‘-II/IBOCTB IIPOTHO30B MO IIOBOAY JaJbHEWIIETO
Pa3BUTHUS UHCTUTYTA Oro J10roBopa, OECCIOPHBIM OCTAETCS MPABO CYIPYroB Ha
JIOTOBOPHOM pem@&OBMeCTHOﬁ COOCTBEHHOCTH — TO €CTh MPAaBO Ha 3aKJIIOUYECHHE

OpayHOro J0Q @pa. N xorsa mpobremam MTpPaBOBOTO PETyIHPOBAHUS OpayHOro

JI0r0BOPA ccuiickor denepaunu B HACTOSILEE BPEMs ITOCBALIECHBI MHOXECTBO
pabor, BOIIPOCOB NO-TPEKHEMY HOCAT IUCKYCCHOHHBIN XapaKTeEpP, a OTCYTCTBUE
e A TEOPEeTUYECKOW IO3MIMU  JIEJAaeT  3aTPyAHUTEIBHBIM  pa3pellecHue

KOHKPETHBIX CUTyalluil Ha MPaKTHKE.

CemeliHO-TIpaBOBasi CyIIHOCTh OpayHOro JOTOBOpA MPOSBIISIETCS HE TOJIBKO B
€ro TECHOW CBs3U C OpakoM M HEBO3MOXKHOCTH CYIIIECTBOBAaHHs BHE Opaka, HO H
3aKperyieHueM TpeOOBaHUM O COOTBETCTBUU YCIOBUM OpauyHOro JOrOBOpa OCHOBHBIM

HayaJlaM CEMEHHOI0 3aKOHOJATeJILCTBA.



OcHoBHasi mpaBoBas 1i€Jib OpPayHOrO JIOrOBOpa — OIpPEIETICHUE MPABOBOTO
peXrMa HMMYIIECTBA CYNPYroB M JPYTMX HMMYILIECTBEHHBIX B3aMMOOTHOUIEHUW Ha
Oynyriee BpeMs.

B Cewmeitnom xomexce Poccuiickoii deneparnuu ot 29 nexabps 1995 Ne 223-
®3 [1] wuHCTHUTYT OpadyHOro JOrOBOpa HE Hamied JOCTaTOYHOW IPaBOBOM
pernamenTanuu. K coxxaneHuto, CTaTUCTUYECKUN y4eT MPUMEHUTEIBHO K OpauHOMy
noroBopy B TaMOOBCKOM 007aCTH HE BEAETCS, HO MOYKHO OJJHO3HAYHO CKa361>, 4TO
Opaunbie 10roBophl B Poccun 3akiovarorces penko. FOpuctel oObACHSIOT ﬁ3KI/IM
MaTepuaJbHbIM TMOJIOKEHHEM OoJbliMHCTBa HaceneHus. Couuo CHOBHYIO
NPUYMHY BUIAT B CIOKUBIIMXCS CTEPEOTHNAX, B OTCYTC I/II&paHee JAHHOTO
uHcTuTtyTa. [loMMMO 3TOro, BCE OKCHEPThl CBSI3bIBA 1§£§HH06 SABJICHUE C
HEJ0CTaTOYHOW HWH(GOPMHUPOBAHHOCTBHIO TPakKIAaH O Q)}(Hocmx JIOTOBOPHOTO
pPEryJIMPOBaHUS UMYIIECTBEHHBIX OTHOLLIECHHI cyn@B Y HEBEPHBIM NTOHUMAaHHEM
nesneu 3akiaroueHus OpadyHoro aorosopa. B Hpaw MEHHTEJIbHON MPAKTUKE TAKKE
BO3HUKAET HEMaJIO MPOOJIEM OTHOCHUTEIND psAllKa 3aKJIIOYEHUS U COJICpPKAHUS
OpadHOro JI0roBOpA. (’}

[Ipu sTOM ciemyeT MOMHUTE,N\JTO JUIsI POCCUMCKOTO MEHTaIuTeTa OpadHbIi
JIOTOBOP BCE €IlI€ OCTAaeTCs 4 OIHBIM 3yeMeHTOM. [lo3TOMy Ha mepBbIi IIaH
BBIXOJIUT 3a/1aua HH(bopMn%Ba WS IIAPOKUX CIIOEB HACEIICHUS C LEIBI0 OCBEIICHUS
BO3MOXHOCTEU 6paq®%\ JIOTOBOpa Kak crnocoba W3MEHEHHS YCTaHOBJICHHOTO
3aKOHOM PEKUM I&GCTBCHHOCTI/I CyIpyroB. OTH 3HAHUS MO3BOJIAT HE TOJBKO
MOBBICUTH np@ym rPaMOTHOCTh HAaCeJeHUs, JaAYT BO3MOXHOCTh B MOJIHYIO CHILY
MCIIOJb3QHANY CBOU TIPAXJAHCKUE IIPaBa, HO M II03BOJAT HamOosee 3P(HEeKTUBHO
pacnopéizKaTbCs CBOE COOCTBEHHOCTHIO.

[IpenocTtaBuB BO3MOKHOCTH OTCTYIUICHHS OT pEXKHMMa OOIIeld COBMECTHOM
COOCTBEHHOCTH, 3akoHojarenb He 3akpenwt B [K PO mnonoxeHui,
pErIaMEHTUPYIOIUX TOHSITHE JAaHHOrO JO0roBopa, €ro (opMy U colepikKaHue,
NOPSIAOK 3aKJIIOUYEHHUS, U3BMEHEHHUSI U PACTOPKEHUS U T. 1. MOXHO C yBEPEHHOCTBIO

CKa3aThb, qTo OTCYTCTBHC B KOI[I/I(l)I/IHI/IpOBaHHOM aKT¢C I'paXaaHCKOI O

3aKOHOAATCIbCTBA Poccun criCouaJIbHBIX MOJI0KEHU I (0) A0roBopce,



[PEIOCTABISIONIEM MIPaBO CyHpyraM HW3MEHUTh pEXUM OOLEHd COBMECTHOU
cOOCTBEHHOCTH, He ObuIO chydaiiHbIM. [lo TpaauuMu 3Ty MHCCHIO JTOJDKEH ObLI
BBINIOJIHUTH KOJAU(DUIIMPOBAHHBIN aKT CEMEHHOTO 3aKOHOJaTENbCTBA.

CornacHo COIMOJIOTHYECKUM HCCIIEIOBAHUSAM Yallle BCEr0 OpadHbIi JI0TOBOP
3aKJII0YA0T OOECIEYeHHbIE TpakJaHe, a TaK)Ke POCCHUSHE, BCTyIawllnue B Opak C
WHOCTPAHIIaMH ¥ TTIOBTOPHO BCTymaromue B Opak. [Ipyn 3ToM KOJTUYECTBO MTOBTOPHBIX
OpakoB cocrasisieT mpumMepHo 30% oT 001Iero Yucia perucTpupyeMbix 6pa1<8 E}

OCHOBHOI 1I€JIbI0 3aKJIOUEHHS OpadyHOro JOroBOpa SBIIAETCS {ICHI/Ie
YCOBEPIICHCTBOBATh 3aKOHHBIA PEXUM, MPHUCIOCOOMB €ro K E€HHOCTSIM
OTHOUIEHUH MEXAy cynpyramu u aktuueckoit cutyauuu. bpa HB&I{OFOBOP MOKHO
paccMaTpuBaTh KaK rapaHTHIO JJid CyIpyroB, Bellb €CIH _C I 3HAIOT, 4TO TPHU
paszeiie CeMEeHHOIo UMYIIECTBA KaXKIblid MOTEPSAET UTq- aunMoe Juisi ceOsi, OHU
MOOCTEPETYTCS TPOBOLIUPOBATH CUTYAIIMIO PA3BOAA. ®

besycnoBHo, OpauHblii JOTOBOP 06J1aJ:[aeQQ €JICJICHHBIMU OCOOEHHOCTSIMU:
0COOBIf CYOBEKTHBIM COCTaB, MPEAMET OBOpa, €ro CoJEp)KaHue, JUYHO-
JOBEPUTEIIbHBIN XapaKTep, a TaKxKe Te@igﬂ CBS3b OpayHOIO JOrOBOpa U Opaka.
Ho, xak cnpaBennmBo 3amerui @ KpameHnHHUKOB, «TpakIaHCKO-IIPABOBOU
XapakTep OpadyHOro J0TOBO % O03HAYaeT OTCYTCTBHUS CHEUU(PUUECKUX 4YepT,
CBOMCTBEHHBIX TOJIBKO BT%/%H}/ COTJIALICHUM, TO3BOJSIONINX OTJIWYATh €ro OT
BCEX MPOYMUX rpamq&-npaBOBmx caenok» [3, c¢. 90]. Cama BO3MOXHOCTH
3aKJII0YCHUS 6p@'&'o noroBopa mnpenycmorpena B ['K P®; wusmeHenue wu
paCTopmeHHe? OCYILIECTBJISIIOTCSI TI0 OCHOBAHUSIM M B TOPSAKE, KOTOPBIE

npezLyCM®

cybc HOM TMOPSIIKE NMPUMEHSAETCS TPaKJAHCKOE 3aKOHOAATENBCTBO MOCTOJBKY,

bl ['K (1. 2 c1. 43 CK P®); x perynupoBanuio OpayHOro J0roBopa B

Il JIbKY 3TO HE MPOTUBOPEUYUT CYUIECTBY ceMeilHbIX oTHomeHui (ct. 4 CK PD);
OpayHbIii  JOTOBOp  JODKEH  COOTBETCTBOBaTh  OCHOBHBIM  TPEOOBAaHMUSIM,
IPEIbABIEMbIM K I'PaXKJIaHCKO-IIPABOBBIM CJEJIKaM, KaKk 110 opMe 3aKI0YEHUs, TaK
U 10 COJCPKaHUIO U CBOOOJE BOJEU3BSABICHUS CTOPOH. TakuMm 00pa3oM, MbI
nojlaraéM, 4YTO OpauHbIi JOrOBOp MO CBOEH MPAaBOBOM MpPUPOJAE SBISETCA

IrpaXAaHCKO-IIPaBOBbBIM JOT'OBOPOM CO CIICHHWAJIbHBIM CY6T)€KTHBIM COCTaBOM.



Bompoc oTHeceHus: OpavyHOTO JOTOBOpa K KAaTErOpUU TPaKTaHCKO-TIPABOBBIX
CHEJIOK UMEET BaKHOE 3HAYEHUE HE TOJIBKO B TEOPUU, HO U B IIPABOIIPUMEHHUTEIBHOM
npaktuke. [lonoxuTenbHoe pa3pelieHre TaHHOrO BOIPoca MO3BOJISET 00OCHOBAaHHO
OPUMEHUTh OOIME HOPMBI TPAKIAHCKOTO 3aKOHOJATEIhCTBA O JOTOBOpax K
BOCIIOJIHEHUIO BO3MOXKHBIX TPABOBBIX MPOOETOB, COJEP)KALUIUXCS B CEMEHHOM
3aKOHOJATENBCTBE MPU PEryJIMPOBAHUU OTHOIIEHUN, MOPOKIACHHBIX 3a1<moqe?<eM
OpadHOro JIOrOBOPA. o

Takum 06pa3zoM, 0COOEHHOCTh OPAYHOIO JOTOBOPA 3aKIIOYACTCS B%CCHOI\/’I
CBSI3M ¢ OpaKOM W 3aBHCHMOCTH OT Hero. Eciu cymectBoBanne O6pa %&6pafmoro
JIOTOBOPa BO3MOXHO, TO OpadHbIi JOrOBOp BHE Opaka CyIIGCTB aTB HE MOXET.
[TosToMy M Ha3BaHWE JAHHOTO COTJIAIICHUS — «OpayHbIil ﬂorb\k

OcoObIli MHTEpEC Y POCCUNUCKHUX TPaXKJaH BbI3b onpoc O BO3MO>HOCTH
3aKJII0YEHUsT OpayHOro  JOroBOpa  JIMLIAMH, naByanH B T'PaXKJaHCKOM
(pakTrueckom) Opake, 1Mo KOTOPHIM MOHUMAECTC TOWYMBas ceMeiHas OOIIHOCTh
6e3 peructpanuu Opaka. B oTHomeHun Opa, 3aKJIIOYEHHOr0 Trpa)KIaHCKUMU
Cynpyramu, TakXke JICHCTBYET o6mee QJIO: T. €. JOTrOBOpP BCTYNAaeT B CHILY
TOJIBKO MOCJI€ TOCYJaPCTBEHHOU P h&paunn Opaka, TOCKOJIbKY 3aKOH HE MPU3HAET
NapTHEPOB IO I'PAXKIAHCKOMY CyIpyraMH.

[IpaBooTHOIIEHUS, gaﬂmca}onme W3 3aKII0YCHUS M HCIOJTHEHUs OpadHoro
JIOrOBOPA, perynnpylge\CK P®. OnHako 00 OTBETCTBEHHOCTH 3a HapPYIICHHE
0053aTeNbCTB HO@QI{HOMy noroopy CK P® ymamuuBaer. CTOpOHBI OpayHOTO
JIOTOBOPA BII CTaHOBUT:

BEHHOCTH 33 HEUCTIOJHEHUE 0053aTENIbCTB;
%OPHHOK U OCHOBAaHMS TPUMEHEHMS TIOJIOKEHUM 00 OTBETCTBEHHOCTH,
y OBJICHHOM JIOTOBOPOM, K HAPYIIUBIIEH 003aTEIHCTBO CTOPOHE.

Bwmecte ¢ TeM ciokuBHIasics MPaKTUKA CBUAETEIBCTBYET O TOM, UTO CTOPOHBI
IIPY 3aKJIFOUYECHUN JOTOBOPA M30ETal0T OroBapuBaTh MOJOKEHHS 00 OTBETCTBEHHOCTH,
HAJESICh HAa TO, YTO TOT BOIPOC YPEryJHUpOBaH 3aKOHOMATEIbHO. JlJis TOro YTOOBI
UMEeTh OpayHbI JIOTOBOp, pEaJbHO 3alUIIAIONIMM BalllM MpaBa, a HE MPOCTO

JOKYMEHT, CBHJETEJIbCTBYIOIINNA 00 YCTAaHOBJIEHHHM OIPEAEIECHHOIO IIPABOBOIO



peXuMa HMMYIIECTBA CYIPYroB, HEOOXOJIUMO YETKO OrOBOPUTH IOJIOKEHUS 00
OTBETCTBEHHOCTM B CJIydya€ HEHAJICKAIIETO MCIOIHEHNUS WIM HEUCIIOJHEHHUS
noroBopa BooOmie. Tak, ecnu OpayHbIi JAOTOBOP 3aKIIOYEH TOJBKO Ha Cliydai
pacTopxeHuss Opaka, TO CTOPOHAM pAIMOHAJIBLHO TPEIyCMOTPETH B HEM
OTBETCTBEHHOCTh 32 HEHCIOJHEHHWE 00s3aTeNIbcTB B  (QopMe  HEYCTOWKH.
@opMyIMpPOBKA CTENEHH OTBETCTBEHHOCTH 33 HAPYUIEHHUE YCIOBUM ﬂorwpa
JOJDKHA OBITh TIPEACTBHO YETKOM U SICHOM. o

B nacrosiiee BpeMs BOrpoc 00 yCJIOBUSIX YAOBJIETBOPEHUS HCKa o%mmm
OpadHOro JIOTOBOpa  HEACHUCTBUTEIBHBIM HEJIOCTATOYHO YIUPOBaH
3aKOHOAATENbCTBOM, 4YTO MOPOXKAAET TPYAHOCTH B 1 aB&pHMeHHTGHBHOﬁ
IPaKTUKE. bpayHblii JOrOBOp MO CBOEHW IPABOBOM IIpHU BskanﬂeTCﬂ CIEJIKOH,
noatomy cr. 44 CK P® npeagycmarpuBaer BO §OCTL IIPU3HAHUS  €r0
HeIEeNCTBUTEIbHBIM 10 OCHOBAHUSIM, yCTaWeHHHM I'K POD TS
HEJIEMCTBUTEIBHBIX CJIEIJIOK. Q,s

[Tomaraem, 4tro OpadHbBI JTOTOBOP ?;@MO)KGT ObITh TIpU3HAH KabaJIbHOU

CIIENKOHM, TaK KaK JUII JTOro H@@]

00CTOSITEIBLCTB: OJHa CTOPOHA BBII(%HEI 3aKIIIOYNUTh CIACIKY HAda HCBBII'OAHBIX JJIA

O OJHOBPEMCHHOC HAJINM4YHUC JBYX

ce0sl yCIOBUSX B CHIIy CTed (b TSDKEIIBIX OOCTOSITENICTB, a Jpyras CTOpOHa
IOJIb3YETCSA JTUM. I[aHH% IOPUANYECKUN COCTaB XAPAKTEPEH ISl BO3ME3JIHBIX
CHCIIOK, TJE BI/IHOBH%% CIICJIKE CTOPOHA IIOJy4aeT BBITOAY 3a CUET CTCUYCHMS
TSDKEIIBIX O6CTO§I’J®’$€TB y Ipyroil CTOpOHBI, a Apyras CTOPOHAa 3aKJIIOYAET CHCIKY
cebe B yObITQKNDpauHblil JOrOBOP HE MPEIOoIaraeT BCTPEUHOr0 MPEJOCTaBICHUS, a
TaKXe M(@‘ coAepkKaTh YCJIOBUS, COIVIAaCHO KOTOPBIM HM OJIHA CTOPOHA HUYErO HE
nepeaaly Apyroi, eciiv, HampuUMep, MPelyCMaTPUBAECTCS pa3/iesibHasi COOCTBEHHOCTb.
@Hap;my C TPaXKIAHCKO-IPABOBBIMH OCHOBAaHUAMHU IPEIYyCMATPUBACTCI U
CIICLIMAJIBHOE CEMEHHO-IIPAaBOBOE OCHOBAaHME TMpU3HAHUS OpayHOTO JOTrOBOpa
HEJICUCTBUTEIBHBIM — «KpailHe HeOJaromnpusTHOE MOJOKEHUE, B KOTOPOE JAOTOBOP
CTaBUT OJHOTO W3 CynpyroB». [Ipum 3TOM 3aKkOHOIATENH CaMO MOHSATHE «KpailHe
HEOIaronpuaATHOE TOJIOKEHHUE» HE PACKPBhIBAET, YTO JACT IIUPOKHUN MPOCTOP IS

cyaeiickoro ycMmorpenusi. OUeBUIHO, MOJI KpaiHe HEOJAronmpHUsTHBIM IOJIOKEHUEM



CleAyeT MOHUMATh IOJI0KEHUE, 3HAUUTENBHO XYIIIEE [0 CPABHEHUIO C TEM, KOTOPOE
CJIOKMJIOCH OBl ITPH PEryJIMPOBAaHUM JAHHBIX OTHOLLIEHUI 3aKOHOM.

[IpuMeHeHne OOHOCTOPOHHEW PECTUTYLMM W HEAOIMYLIEHUE PECTUTYLIUU
(koH(puCKarys) KaK IIOCJIEJICTBHE IIPU3HAHUE OpadHOro ZI0OTOBOpa

HCﬂCﬁCTBHTGHLHLlM HCXKCJIATCIIbHBI, TAK KaK HAPYHIAKOT ITpaBa CYIIPYTOB.

EI[I/IHCTBGHHOG IIOCJICACTBHUC, KOTOpOC HY’KHO IMPUMCHSATDH \HpI/I
HeﬂeﬁCTBI/ITeHBHOCTH 6paqH0r0 A0TroBOpa, — 3TO BOCCTAHOBJICHHUC 3&18HHOF0
7

peX’rMa UMYIIECTBA CYNIPYTOB, YTO U HYKHO 3akpenutb B CK PO.

[IpuzHanue OpayHOro JOroBOpa HEAEHCTBUTEIBHBIM CIELY %ann; OT
pacTtopkeHuss OpauHoro pgoroBopa. IIpu pacTtopkeHunun OpagHORQ JOroBOpa €ro
JeHCTBUE TpeKpalaercss Ha Oyayliee Bpems, IpH MpU3Ha payHOro J0roBopa
HEJICUCTBUTEIBHBIM OH CUUTAETCA HENCUCTBUTEIBHBIM(C €HTA €0 3aK/IFOYCHMUS.
Jlis pacTopkeHus: OpayHOro JO0roBOpa CIeayeT H?}IBI/ITB peoOpazoBaTeIbHbIN
uck. Jlia npusHanus OpadHOTO JOTOBOpA HEACHSTBUTEIHHBIM CIEAYET MPEAbSIBUTDH
OTpULIATEIbHBIM  (HEraTUBHBIA)  HCK. W3HaHue  OpayHOro  JI0TOBOpa
HEJIEVCTBUTEIBLHBIM, KaK U €0 pacmp@e, HE BIIMAET Ha cyAbOy Opaka. bpaunbliii
CO103 OyJIeT MPOAOIIKATh cymeCTB(Ké&

Wrak, MOXKHO IIPUNTU K 0lly, 4yTO OpayHbIii JOrOBOp MpeAHA3HAuYEH IJIs
YKPEIUICHHUsI HWHCTUTYTa {:81§i No3BOJIsisE Oo0Jiee TMOJIHO YYWUTHIBATH HHTEPECHI
KaXKJ0ro u3 CynperB@é—leH/ITb KOJIMYECTBO CIIOPOB U KOH(JIMKTOB MEXy HUMH,
a Ha ciaydau pa@'&a U paszerna HMMYIIECTBA — PEIIUTh JTO LUBWIM30BAHHBIM

criocobom. b 11 IOTOBOP CYIIECTBYET It Opaka, a He Ha000pOT.
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