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Maructpantr HAYOY BIIO CT'A

HaumeHoBaHUe MarucTepcKou nporpamMmmsl: ['pak1anckoe npaso,

CEeMEIHOe TIPaBO, MEKYHAPOTHOE YACTHOE TIPAaBO
IIpo6seMbl mpeaMeTa U METOAA TPAKIAHCKO-NPABOBOI0 PeryJin QRAHMS
7

AnHotanusi: CraThsi MOCBSIIEHa mpobdIemMam, CB}ISaHHBINbQ'fpeI[MeTOM
IpaKJaHCKO-IIPABOBOTO PETyJIUpPOBAHMS. ConnaflbHO:39KOHOMUYECKHE
npeoOpa3zoBaHusl, KOTOPbIE MPOU3OILIN B HAIEH CTpaHe 3 f;&éﬂHee NECATUIIETHE,
HOBJIEKJIM 3a COOOM KOpEHHbIE H3MEHEHHs B TIpa QOM 3aKOHOJATENbCTBE.
['paxxnaHcko-npaBoBble Hayaja Bce OoJblIe 1T %{Ka}OT B chepy cemelHbIX
OTHOLIECHUH. B3anmooTHOmIEH HH;{HBHJ:[yaHLB,QQ IIPABJISIOLIETO C HAHABLIEH €T0
KOMIaHWeW (Hampumep, aKLHOHEPHBIM %CCTBOM) CTpOATCA 10 HOpMaM
aKIIMOHEPHOr0 (IPa’KJaHCKOIo), a I—{)?I[OBOFO 3aKOHOJaTeNbCcTBA. Bce 310
CBUJIETEJILCTBYET O BO3paCTaHUU Q BPHOI IIEHHOCTH TI'Pa)kJIaHCKOT'O MpaBa Kak
Haunbosee 3(p(HEKTUBHOIO PETYy. a GOpMUPYIOLINXCS PHIHOYHBIX OTHOIIEHUH.

KuroueBnble cioBa: WI{MCT IIPAaBOBOIO PETYIMPOBAHUS I'PAKAAHCKOIO MPABa,
METOJI IIPaBOBOTO pe pPOBaHUs T'PAXAAHCKOTO IpaBa, MPUHLUIIBI IPakIaHCKOTO

IIpaBa, HaykKa FI_‘@,%HCKOFO HpaBa, OTpacCjib IIpaBa, IIpaBOBasd CHCTCMd, HayKa

Fp&l)KI[aHCKO@Ba, HOpMa IpaBa.

O
@lpoc 0 MpeIMETe U METOJAE TPa)KJAHCKOTO IMpaBa HOCUT JIUCKYCCUOHHBIN
X@Tep. B 4acTHOCTH, CHOPHBIM SBJISIETCS CaMO IIOHSATHE MMYIIECTBEHHBIX
OTHOILICHUH, PETyJIUPYEMBIX TpakAaHCKUM TpaBoM. Psij aBTOpPOB MojararoT, 4TO
HEOOXOJMMO OrPaHUYUTh HMYILIECTBEHHbIE OTHOILIECHHS OT MAaTEpUATIbHBIX,
MIPOM3BOJICTBEHHBIX M 3KOoHOMHYeckux» [3, c¢. 11]. HeoOxoaummocTh Takoro
pasrpaHuyueHUsi 00BIYHO OOBICHSAETCS TaK, YTO MaTepHabHbIE, TPOU3BOICTBEHHBIE U

SKOHOMHUYECKHE OTHOIICHHUS HOCAT OOBEKTHBHBIM XapaKTep W MOITOMY HE MOTYT



PETYIUPOBATHCSI HOPMAMU TIpaBa. MeXay TEM 4YelIOBEK HE B COCTOSHUU W3MCHHTH
3aKOHBI, IO KOTOPBIM pPa3BUBAIOTCS MaTepuajbHble, MPOU3BOACTBEHHBIE U
dKOHOMHUYECKHE OTHomeHus. OJHAKO OH MOXET JU0O0 YCKOPUTh WX DPa3BUTHEC B
COOTBETCTBMM C  CYIIECCTBYIOIIEH OOBCKTHMBHON  3aKOHOMEPHOCTBIO,  JIHOO
3aTOPMO3UTh PA3BUTHE OSTUX OTHOIICHWH, YTO HEOJHOKPAaTHO HMEJIO MECTO B
UCTOpUHU pa3BuTHs obOmecTBa. Caenath 3TO MOXHO, JIUIThL OKa3bIBas onpeneneiiioe
BO3/ICHCTBHE HA pAacCMaTpPUBAEMbIE OTHOIICHUS, B TOM YHCIIE H OCPEACTAOM HX
IIPABOBOTO PETyJINPOBAHUSI. 4
Paznmuunbie kpuTepuu TpenIararoTcs W I OTTPaHUYCHUS @ECTBeHHHX
OTHOUIECHUM, PEryJupyeMbIX TPaKIAHCKUM  IPaBOM, %MymeCTBeHHLIX
OTHOIICHUH, BXOIAIIUX B TMPEAMETHI JPYTUX OTPAC if\%}(, C.H. Bbparycw
cnenuUUecKnii MpU3HAK HMYIIECTBEHHBIX OTHOIIIE XONIAIIUX B TPEAMET
IPpaKIAHCKOTO IIpaBa, yCMaTpUBAacT B HMymec,T@uoﬁ CaMOCTOSITEILHOCTH HX
cyosekroB. C.C. AnekceeB — B m@meCTBeHHo pacnopsauTeNbHON
CaMOCTOATEILHOCTH YYaCTHUKOB HMYIIIEC IX OTHOILUEHUHN 3HaueHui [2, c. 20-
21]. A.B. Jlo3opueB B KayecTBe cé&xo O KpUTEpHUs HCHOJB3YET MPU3HAK
000c00IeHHOTO B 000pOTE I/IMyLHQ . FO.K. Toncro#i cumraer, 9To0 B KadyecTBE
UCKOMOTO TpHU3HAaKa BBICT PaBEHCTBO  YYAaCTHUKOB  HMMYIIIECTBEHHBIX
OTHOIIICHUH, perHpreM%Fpa)KI[aHCKI/IM npaBoM. HekoTopeie W3 3THX B3TIIAI0B
HAllUIM  OTPAXKEHUE @ JEUCTByIOIIEM 3akoHogaTenbcTBe. Tak, cr. 2 TV
yCTaHaBJIMBAET, ‘I@%&)KI[&HCKOG 3aKOHOJIATEIHCTBO PETYJIUPYET UMYIIECTBEHHBIE U
CBSI3aHHBIC QMH JUYHBICE HEWMYIIECTBCHHBIC OTHOIICHUS, OCHOBAaHHBIC Ha
paBeHCT OHOMUH BOJIM ¥ UMYILECTBEHHON CaMOCTOSITEIbHOCTH UX YYaCTHUKOB.
M3JI0)KCHHBIX BBINIC TIO3UIMN XapaKTepHa OJlHa O0Ias yepTa: B Ka4eCTBE
n@emoro NpHU3HAKa TPAXKIAHCKOTO IMpaBa B HHUX HCIOJIB3YIOTCS CBOMCTBA HE
caMUX OOIIECTBECHHBIX OTHOIICHHM, & MX YYaCTHUKOB WJIM MMYIIECTBA, MO MOBOIY
KOTOPOTO BO3HUKAIOT JTH OTHOMIICHUS. Mexay TeMm crhernuduydecKuid Mpu3HaK
(MOJI0’)KEHNE) YYACTHUKOB MMYIIIECTBEHHBIX OTHOILIECHUN OMpPEIENSIeTCs] XapaKTepoM
ATUX OTHOIICHWW, a HE HA00OPOT. DKOHOMUYECKHE K€ MPU3HAKA HUMYIIECTBA

CYIIECTBYIOT HE camMu Mo cebe, a TNPeIonpeNesoTcs OCOOCHHOCTSIMU TeX



OOILIECTBEHHBIX OTHOILLIEHUH, KOTOPBIE CKJIA/IBIBAIOTCS 110 TIOBOJY 3TOI0 UMYILECTBA.
B kauectBe Takoro crneuu@uUeckoro IMpU3HAKa MOXKET ObIThb HCIOJIb30BaH
CTOMMOCTHBIN XapaKTep WMMYIIECTBCHHBIX OTHOIICHWH, BXOMANIUX B IMPEAMET
rpakJIaHckoro npasa [4, c. 335].

OpnHako CBSI3AHHOCTH PA3JIMYHBIX OOIIECTBEHHBIX OTHOIICHUM HE O3HAYAET UX
OJTHOPOJHOCTH M cama MO cebe He MOXKET CIYyXHTb OCHOBAaHHEM JJIsi BKIIOUCHUS
YKa3aHHbIX OTHOLICHUM B MPEAMET OJHOM U TOM K€ OTpaCiIy IpaBa. I[pymeéqume
MI0JIaraloT, YTO JINYHBIC HEUMYIICCTBEHHBIC OTHOIICHHMS, Oy IyYr HETHITH /I/I TS
IPaKJAHCKOIO IpaBa, OKa3ajluCh BTAHYTHIMH B chepy rpancz[a6 paBOBOTO
pEeryJupoBaHMs, TakK KakK JUIsi HUX CTajl0 BO3MOXKHBIM o UCHOJIB30BATh YiKe
CIIOKUBIIMNCA METOJ TPakIaHCKO-IPABOBOIO perynnpmaaﬁ?‘ OpHako U B 3TOM
clly4ae BO3HUKAET BOIPOC, TOUYEMYy UMEHHO JINYHbIE H €CTBEHHBIC OTHOIIICHUS
o0nagaroT  TakuM  OOUIMM  CBOMCTBOM  C @aymeCTBeHHo—CTOHMOCTHHMH
OTHOIICHUSIMU, KOTOPO€ M TMO3BOJIMJIO pac ,SpaHHTL Ha HUX TPaXTAHCKO-
IPABOBOM METOJI PEryJupoBaHUs OOIIECT IX OTHOIIEHUH. B kadecTBe Takoro
obOo6maromero npuszHaka FO.K. Ton@’%ﬁ acCMaTpHUBAET PABEHCTBO CTOPOH B
UMYIIIECTBEHHO-CTOMMOCTHBIX U n@x HEUMYIIIECTBEHHBIX OTHONICHHSIX. Mexmy
TEM TI0JIO)KEHHE, B KOTOPOM 3bIBAIOTCSl YYACTHUKHU PETYJIUPYEMBIX IPABOM
0OLIECTBEHHBIX OTHomeHy%zaBHCHT OT TOT0, KaKO METOJ] IPaBOT0 PETyJINPOBAHUS
n30paH 3aK0H0z[aTene®‘%>:nH PU3HATh, YTO CTOPOHA OOIIECTBEHHBIX OTHOIICHUIA,
BXOJIAIINX B npe;@(csb IPa)KJaHCKOT'O MpaB, HAXOJUTCA B PABHOM MOJOKEHUH U 0€3
UX TPaBOBOL TYJIUPOBAHMS, TO CTAHOBUTCS OECCMBICIEHHBIM CaMO I[PaBOBOE
perynu @ € YKa3aHHbIX OTHOIICHHN METOJIOM pPaBHOINpPABUs, KOTOPBIA, Kak
CUHTA K. Toncroii, siBasercs cneuupuuecKUM METOJOM TIPakJIaHCKOro IpaBa
[ 493]. O6006mamuM TPU3HAKOM, MO3BOJISIOMINM 00bSTMHUTD UMYIIIECTBEHHO-
CTOMMOCTHBIE ¥ JIMYHBIC HEMMYIICCTBCHHbIE OTHOIICHUS B TpeaMETe OIHOU
OTpaciy, SBISETCA MX B3aWMOOLIGHOYHBIM XapakTep, KOTOPBIA M MperomnpeseseT
OpUMEHEHUE K HHUM €IUHOTO METOJa IMPAaBOBOIO PETYJIUPOBAHUS — METOA

IOPUAMYECKOTO PABEHCTBA CTOPOH.



CroopHbIM B LMBUJIMCTUYECKON HayKe SBJISETCA M BONPOC O METOE
rpaXIaHCKO-IIPAaBOBOro peryiaupoBanus. [llupokoe pacnpocTpaHEHUE MOTYyYHIIO
MHEHHUE O TOM, YTO HEJb3s CBOJUTH OTPACIEBON METO/ MPABOBOIO PETYIUPOBAHUS K
KaKOMY-TO OJHOMY NpHEMY, CIOCO0Yy, MCIOJIb3yeMOMY 3aKOHOJATelIeM B JaHHOU
oTpaciu mpaBa. MeToJ — 3TO COBOKYIHOCTh IPHUEMOB, CIIOCOOOB BO3ACHCTBUS Ha
OOIIIECTBEHHBIE OTHOMICHUS, COBOKYMHOCTh IOPUAMYECKUX OCOOCHHOCTEH TaHHOU
oTpaciu. Takoe NOHATHUE METO/IAa MOKHO HCIIOJIb30BaTh JI PACKPBITHUS COCRyKaHH
IPpaKJaHCKO-IIPaBOBOM (POpPMBI, OTpa3sMB B HEM Bc€ MHOrooOpasue YHBIX
IPUEMOB U CIIOCOOOB BO3JEHCTBUS HA MHOTOYMCIICHHBIC 06H1€CTB€H6Q’(‘HOHICHI/IH
BXOJSIIME B  IpeAMET TpaxIaHCKoro nmpasa. Mer KpUTEPHIA,
WHMBUAYATU3UPYIOIINN TPaXIaHCKO-IPABOBYIO 0Tpacnb O&‘T@Me pOCCHIICKOTO
npaBa, JIOJDKEH XapaKTepU30BaThCS TOJIBKO OJHOM , HO TaKoi, KOTOpas

npucylia Jiroool HOpMe rpakIaHCcKoro npasa. B Ka'-%Be TaKOW YepThl U BBICTYMAET

IOPUINYECKOE PAaBEHCTBO CTOPOH. \2\
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