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OpUOOPETAIOT BCE OOJBUIYIO AaKTYalbHOCTh. JTO o6mcmehg B MEPBYIO OuYepelb
TEM, 4YTO B pe3yJbTaTe CTAHOBJIEHUS PBIHOYHBIX HUI, 3aKperuieHus 3a
rpaxJaHaMyd TpaBa YacTHOH COOCTBEHHOCTH H@@(Mymecmo KpYr OOBEKTOB,
KOTOpbIE MOTYT TEPEXOIUTh B MOPAIKE Q?w JICTBEHHOTO TPaBOMPEEMCTBA,

SHAYUTCIIbHO PACIIUPHIICA.
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Hacnencrsennomy aBy M3BECTHHI JIBa OCHOBAHHUS HACIEIOBaHUS: MO
3aBEIIAHUIO U IO 3a® (ct. 1111 TK P®). HacnenoBanue 1o 3aBEIIAHUIO U
HacJieI0BaHue n@ aKOHY HE TMPOTUBOIOJOXKHBI APYr JpPyry, a SBISIOTCS
Pa3HOBUJIHOC peanuzaluu  rpaxJaHaMH  HacleJCTBEHHBIX  mpaB. B
onpezlen@ CMBICIIE MOKHO CKa3aTh, YTO OCHOBAHUS HACJIEIOBAHUS — MO 3aKOHY
U 10 HIAHUIO — UCKJIIOYAIOT JAPYT JApyra: OJHO U TO K€ UMYILECTBO HE MOXKET
| OJIUTh MO HACIIEICTBY OJJHOBPEMEHHO MO IBYM OCHOBAHUSIM.

[TonsiTue «HacienOBaHUE MO 3aBEIIAHUIO» MPEJCTABISET COOOM TEXHUYECKUN
IpaBOBOM TEPMUH, O3HAYAIONIMM, YTO KPYI HACJEIHUKOB, MOPSAOK HACIETOBAHMS
ONpENEIIAI0TCA HE MO 3aKOHY, a Boyie Hacnenoaarens. OIHAKO BOJIA HACIEA0ATels

JOJIKHA COOTBETCTBOBATh 3aKOHY MO (OpME BBIPAXKEHUS M HE MPOTUBOPEUUTH



3aKOHY 10 COJEpKaHHIO, T. €. HacJIeJAOBaHME IO 3aBEIIAHHUIO  JOJIKHO
OCYIIECTBIISITHCS B MOPSJIKE, YCTAHOBJIEHHOM 3aKOHOM [7, c. 33].

3aBeniaHue ompeneNnseTcs Mo MpaBy OOJBIIMHCTBA TOCYJApCTB  Kak
BOJIEM3BSIBJICHUE 3aBELIATEINS], HAIIPABICHHOE HA PACHOPSKEHUE CBOMM UMYILIECTBOM
HAa ClIy4ail CMepTH, BEIPAXKEHHOE B ONPEJICICHHOM 3aKOHOM (opMe.

Cornacho 1. 5 ct. 1118 I'K P® 3aBemanue sBisercs 04HOCTOPOHHEN cz[eJ}K\oﬁ.
Ecnu oneHuBaTh 3aBElIaHUE C TOUKHU 3PEHHUS CACIKU B IPAXKIAHCKOM IIpaBe 6HHOFO

. d
B cT. 153 I'K P®, 1O 3aBemianue — 3TO TaKOE JIEUCTBHUE rpamﬂaHHHéompoe
BBIPAJKAET €ro BOJIO B OJHOCTOpOHHEM mnopsake (m. 2 cr. 154 T'K @M CO3/1a€eT,
U3MEHSIET WM MpEeKpallaeT mpaBa U O0S3aHHOCTH Y JPYTUX E&zﬁuaﬂ (ct. 155 TK
P®) nocne cmeptu 3aBemarens (1. 5 cr. 1118 'K PD) [4, c. 8}\

3aBeliaHWe Kak CJEJIKa M 3aBelllaHhe Ka BaHUE HACJIEIOBAHUS
HEOTAEIMMBl OJIHO OT APYroro, OHU BBIPAXKAIOT %;L 3aBEUIaHUsA KaK €JIUHOTO
npaBoBoro siBneHus. Crenka-3aBeliaHue COBepQge Cs C LENbI0 CTaTh B OyAylueM
OCHOBAHMEM HacCIE€[OBaHUs, T. €. BbI3 IIPaBOBBIE IIOCJIEACTBUS B BUJE
HACJIEIOBaHUS B COOTBETCTBUH C 3aBE ?

B ropuauueckoii JII/ITepa@ [peUIarajioch OTHECTU  3aBELIaHUE K
0€3BO3ME3THBIM CJIEIIKaM, noc@@}omnm BBIT'OJly TOJIBKO OJHOU CTOpOHE [35, c. 38]
, @ TaKKe K CPOYHBIM cqaxaM, n00 HACTYIUICHHE CMEPTH, Ha Clly4ail KOTOpOM
3aBEIIaHNE COBepme@z\HeH%emHo. [ToaToMy 3aBemaHuMe 4YacTO Ha3bIBAOT
NOCJIEIHEN Bonel@emz{aHHHa, a «HOTapuycC, YJOCTOBEPUBIIMU 3aBELIaHUE — ITO

XpaHUTEIb @ez{Heﬁ BOJIM yMEPIIEro Tpa)xKJAaHUHA, €ro J00poro HMMEHHU.

Hewncmon MoCJIeTHEH BOJIM YMEpPIIETO 4YeJIoBeKa — aKT OeCuYelOBEUHBIH u
HET piii. Jlaxke 3aKopeHeNnbIM MPECTYIMHWKAaM, KOTOPBIM HET MecTa Cpeau
X JII0JICH, TIpejjiararoT UCIIOJHUTH Tepe]l Ka3HbIO MOCIIEIHION BOJIIO» |5, ¢. 36].

OpnHako 3TO HE 3HAYUT, YTO 3aBEIAHHUE JOJDKHO COCTaBIIATHCS HENOCPEICTBEHHO
nepea caMoil cMepThio 3aBemaresis. OHO MOXKET OBITh COCTaBJIEHO M 3a/0JIT0 10
9TOT0, @ €ro ACHUCTBHE OTKJIAIBIBAECTCS HA MOMEHT OTKPBITHSA HaciencTBa. Takas
0COOEHHOCTh HE J1a€T OCHOBaHUI CUUTATh 3aBEUIAHUE YCIOBHOM CIENKOM, TOCKOJIbKY

«YCJIIOBUCM SABJIACTCA HCKOC O6CTO$ITCJ'IBCTBO, KOTOPOC MOKCT HACTYIINTh, HO MOKCT



U He HacTynuTh. CMepTh ke 4YeloBeKa HEeu30€kHa, HEU3BECTEH TOJIBKO MOMEHT
cmeptu. IloaToMy cMmepTh 3aBemiarens, B 3aBUCHMOCTH OT KOTOPOW pEaU3yOTCS
IIpaBOBbIC MOCEJCTBUS 3aBElIaHUs, HE MPUAACT 3aBELIaHUI0 YCIOBHOM caenku. He
SBJISIETCA 3aBEUIAHUE YCIOBHOW CJHEJIKOM €Ille W IOTOMY, YTO YCIIOBHE BCErja
SABJISIETCA JOMOJHUTEIBHBIM MOMEHTOM B CHEJKE, YCTAHABIMBAEMBIM COTJIAIIEHUEM
CTOpPOH. YINOMHHAHHE B 3aBEIIAHWU, YTO OHO COCTAaBJIAECTCS Ha cliy4yai cwie{ﬂn
3aBelATEeNs, BBITEKAET K3 CaMOro CyIIEeCTBAa 3aBEUIaHUS, ﬂBHHeT(‘d €ro
HEOTHEMJIEMOM YacCThIO U HE MOXKET paccMaTpPUBATHCS KaK OTJaraTesibH §0BI/Ie.
bonee TouHo OBUTO OBl CUMTATH CMEPTh 3aBEMIATENISI CPOKOM, K M J10JKEH
00s3aTeIbHO HACTYNUTh, XOTS W HEU3BECTHO, KOrJa OH H CTﬁI/IT, CPOKOM, OT
HACTYIUICHUS KOTOPOTO 3aBHUCAT IMPABOBBIC  IOCIE/C 3aBelIaHus  Kak
OJIHOCTOPOHHEMN cenku» [6, c. 383]. 6

CBoOoia 3aBeuiaHui BBIpAXKAET TaKOU r%OBOfI IPOCTOpP  Pa3JIMYHBIX
pacHopsiKEHUM IO OMpPEJEICHUI0 CYyJAh0bl Ha 'STBa, KOTOpPBIE HE MOTYT OBITH
OMKCAaHbl B 3aKOHE HCUEPIBIBAIOIINM 00 BBHJIy MHOT000Opa3usi KU3HEHHBIX
CUTyalldd ¥  OTHOIICHWH, OKas3bl ’&1{ X  UHIUBUAyAJIbHOE BIUSHHE Ha
dbopMupoBaHrE BOJIM 3aBEIIATENS. QQ

Vkazanus ct. 1119 'K l@@m%z{e 3aBEIIaHMs] UMEIOT XapaKTep Kak o0IuX,
TaK M YaCTHBIX nonoxceH%c Jep>)KaHue OTACIBHBIX W3 HUX W MPEACIIbl CBOOOIBI
3aBemanua. ['K P \ze\ IPEyCMATPUBAECT YCJIOBHBIX 3aBEIIaHUM, T. €. O
BO3MOKHOCTH no®'$ﬁn, HACJIEJICTBO TPHU BBIMOJHEHUH KaKOTro-JIu0O YCIOBHUS, HO
BOIIpoC 00 $@nyCTHMOCTH B paMKax CBOOOJBI HE MOXET OBITh OCTaBJeH 0Oe3
BHI/IMaHI/I@

JICTHUKHU, KOTOPBIM 3aBEIIaHO MMYIIECTBO IOJ[ YCIOBUEM, OKa3bIBAIOTCSA

0 WYCHHBIMA B  HMMYIIECTBEHHBIX TpaBaX COOCTBEHHOCTH H  JIPYTUX,
npuoOpeTaeMbIX B CUITy HaclieoBaHusl. TeM caMbIM HapyIIatoTCs KOHCTUTYIIMOHHBIE
npaBa HACJEIOBAaHUS W YaCTHOM COOCTBEHHOCTH, MPEAYyCMOTPEHHbIE CT. 35
Koncruryuuu PO.

B tpetbeit yactu 'K P® pernameHTHpOBaHO yCIIOBHUE, KOTOPOE MOKET OBbITh

yKa3aHO B 3aBCIIIAHMHM, & UMEHHO MOJIHa3HAYEHUE HaclieAHHKa (CyOCTUTylus) (CT.



1121 TK P®), naznauenue orkazononyudarens (ct. 1137 'K P®). [Ipuuem BbIOOD
OCHOBAHMM I TOJIHA3HAYECHMsI HACJICJIHMKA WM OTKA30IOJIydyaTedst — 3TO IPaBo
3aBelaTeNs, OrPaHUYUTh B KOTOPOM TpakJaHMHA HUKTO HE MOXKeT. Bmecte ¢ Tem
['paxxganckuii KOJEKC NpPerycMaTPUBAET BO3MOXKHOCTh COBEPIIEHUE CAEIKH O]
yCIIOBUEM, pa3lielisii UX Ha JIBa BUJA: CIEIKUA C OTMEHHUTEIbHBIM U OTJIarareibHbIM
ycioBueM (ct. 157 'K P®D) [2, c. 125].

Cnenka cyuTaeTCs COBEPIICHHOW TOJ OTJIaraTeabHbIM YCJ'IOBI/Iel\b eciu
CTOPOHBI TIOCTAaBUJIM BO3HUKHOBEHHE TPaB M OOS3aHHOCTEH B 3aBHC /TB oT
O0OCTOSITENTbCTBA, OTHOCHTEIHHO KOTOPOrO HEU3BECTHO, HaCTyHI/Ib%b W He
Hactynut (m. 1 crt. 157 T'K P®). Cpenka cuuraercs c&epmeHHOﬁ oJI
OTMEHUTENBHBIM YCIOBUEM, €CIH CTOPOHBI TOCTaBUIH KpalleHue TpaB U
00sI3aHHOCTE B 3aBUCUMOCTH OT O6CTO$IT€HI>CTB‘} OCUTEJIBHO KOTOPOTO
HEW3BECTHO, HACTYIIUT OHO WJIM HE HACTyNuT (11. 2 cn@i ['K PD).

3aBeniaHue NpU3HAETCS CAEJIKOW, U MO H@%@ y MHEHHMIO K HEMY MOTYT OBITbH
NpUMEHEHBI O0IKMe TpaBWIa O COBEPIIE cnenku noj ycinoBueM. [Ipu stom
OTMCHHTEIIbHBIE YCIIOBUS HE MOTYT BX@YB COJIEp)KaHUE 3aBEIaHMs, TTOCKOIbKY
OHM CBSI3aHBI C yTpaTon H&CHGI{HY(&HpaBa Ha HACJICICTBEHHOE UMYIIECTBO MPH
HACTYIUICHUU OTPEIeTICHHBIX %@ITGHBCTB 1ocJie OTKPBITUS HACIECTBA, T. €. JUIIO0
y>Ke CTaBLIee H&CHGI{HI/IKO%G OKET TepecTaTh OBITh UM. MIMyIIecTBO MOXET OBITH
NepelaHno HaCJIEeIHHUK BKO B COOCTBEHHOCTh, @ HE BO BpPEMEHHOE BIaJICHHE,
MOSTOMY npez[Me'@r&aBemaHm HE MOXET ObITh BpEMEHHasl mepeaada MMyIIeCTBa.

IIpu3n CJIOBHBIE 3aBewianusl gonycruMmbiMu, B.J. CepeOpoBckuil Takxke
oOparai 00e BHUMaHUE Ha HEOIPEACICHHOCTh IPABOBOIO MOJOXKEHHUS
HacJie €HHOTO MMyInecTBa. Jlo HACTYMJIEHHUS YCIOBHS HMYIIECTBO (DaKTHUECKU
H y He NpUHAICKUT. [IpaBoBO€ MONOXKEHUE ITOTO UMYIIECTBA BBISICHUTCS TPU
HACTYIUIGHUM WJIM HE HACTYIUIEHMM YKa3aHHOTO B 3aBEIIAHUU OTJAraTelIbHOTrO
ycioBus [6, c. 387].

K d4ucmy Hepa3pelmeHHBIX BOIPOCOB, CBS3aHHBIX C 3aBEHIAHUSIMU T10]
OTJIaraTelbHBIM YCIOBHEM HEKOTOPBIC aBTOPHI OTHOCST M3MEHEHHE CaMOTO MOPSAIKa

HpI/IO6peTeHI/I$I Hacjacacrsa, HU3MCHCHHC YCJ'IOBI/II\/II OTBCTCTBCHHOCTH HACJICAHHUKA



nepesn KpeIuTopaMu, MPaBOMEPHOCTh JIMOO HEMPABOMEPHOCTh OTHAEIBHBIX YCIOBHIA,
BKJIFOUAE€MBbIX B 3aBelianue [7, c. 41].

MHueHuss OOJBIIMHCTBA AaBTOPOB CXOASATCS B TOM, YTO 3aBELIAHUS TOJ
OTJlaraTtejbHbBIM YCJIOBHEM HE MPOTHBOpPEYAT 3aKOHY, a TJaBHOE, YTOObI YCJIOBHE
3aBelllaHus He ObUIO HAIpPaBJIEHO HA OIPAaHUYEHNE KOHCTUTYLIMOHHBIX IIPaB U CBOOOA
rpaxnaad. Takue 3ampersl OynyT CUMTAaTbCS HEACHCTBUTENbHBIMU. HaciemHuk mo
3aBEILaHUIO0, COJIEpKAIleMy TaKUe WM MOJ0OHBIE YCIOBUS, MOKET 06paTI/ITI>6 B CY A
C HWCKOM O NPU3HAHUM 3aBEIIAHUS HENCUCTBUTEIBHBIM B YAaCTH OI HHOFO
YCJIOBHUSL. OQ‘

HeoOxoaumMo OTMETHTb, YTO COCTaBJIEHHE 3aBELIAHMS HO&OTH&F&TCHLHL]M
YCIOBHEM B IIOJIB3Y TOCYAApCTBa JOJDKHO CUHMTATHCS ﬁx&gBOMepHmM. Hnoe
pelIeHre NPUBENET K HApYLIEHUIO FOCYJapCTBEHHOTO uTeTa. Y CIOBUS MOTYT
OBbITh HE CBSI3aHBI C IPABOMEPHBIM WJIN HE IIPAaBOME ﬂbM IIOBEJICHUEM HACJICTHUKA.

Wrak, npencraBisercs, 4TO JUIs J:[eﬁcniéggmocm YCJIOBHOTO 3aBEIIaHUs
HEOOXOUMBI CIIEIYIOIINE YCIOBUS:

— BOIIPOC O HACTYIUIEHUU WJIN HE, %nemm YCHOBUS TOJDKEH PELIUTHCS KO
JHIO OTKpBITUS Haciencrsa. B B&THBHOM Cllydya€ HMEET MECTO IpaBoOBas
HEOIPEJEICHHOCTh B OTHOLIEH %CHGI{CTBCHHOFO MMYILIECTBA, HEOIPEIEIEHHOCTh
B OTHOILIEHUH OXPaHbl Ha §:eHHoro MMYILIECTBA 10 HACTYIUICHUS YCJIOBUS U T.
1 o3

— yCHOBHﬂ@peneneHHme B 3aBEUIAHUU, SBJISIOTCS HEACUCTBUTEIbHBIMU, a
BMECTE C HH aMo 3aBEIIAHUE, €CJIM OHU IPOTUBOPEUYAT 3aKOHY WM HAPYIIAKOT
KOHCTHT@ HbIE IIPaBa U CBOOO bl HACIIETHUKOB;

JIM YKa3aHHBIC B 3aBEIIAHUU yCJIIOBUS HEBBINIOJHUMBI HACIEAHUKOM B CUILY

K -mn00 OOBEKTUBHBIX IPUYMH, TO B 3TOM CJIyyae 3aBelllaHWE B YaCTH,

Kacaroleicsl TaKUX YCJIOBUM, MOXET ObITh NPU3HAHO HEJIEHCTBUTENIBHBIM I10 UCKY
HaclienHuKa [8, c. 44].

Takum o0pa3oM, coBeplIeHHE 3aBEUIaHHs IOJ YCJIOBUEM MOXHO CUMTATh

A0ITyCTUMBIM. HpI/Iqu YKE CYHICCTBYCT IIPpAaKTHKA IMPUMCHCHUA TaAKUX 33.B€H.I€lHPII>i B

HEKOTOpbIX pecnyOmukax OwBumiero CCCP. Hanpumep, ycioBHbIE 3aBeIIaHUs



npenycMmoTpenbl ['paxmaanckum kogexcoMm KbIprei3ckoil pecmyOnuku, pecrmyOnuku
benapych, Ykpaussl. 3aBeniaTelIbHbIE PACIIOPSIKEHUSL, COCTABICHHBIE 101 YCIOBUEM,
IPEAYCMOTPEHBl  3aKOHOAATENBCTBOM  HEKOTOPBIX HMHOCTPAaHHBIX TOCYAApPCTB.
Hanpumep, B Mcnanuu 3aBemaTenbHble PACHOPSIKEHUS MOIYT COCTaBIISTHCA I1OJ
YCIIOBHEM, HE3aBHCHMO OT TOIO HOCAT JIM OHU YHUBEPCAIbHBIA Xapakrep, T. €.
CIENaHbl OHM B OTHOLICHHWM BCEro0 MMYILIECTBA WM B OTHOIIEHUM €ro 4dactyu. B
[IBeinapun u bosrapuu 3aBemiaTtesib MOXET OTOBOPUTH B 3aBELIAHUU CO6I18I[6HI/IG
7

OIIpEEIECHHBIX YCIOBUN U BO3JIOKEHHUE ONPEACIICHHBIX 00A3aHHOCTEM.
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