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AnHoTraumuss. B cratee paccmarpuBaetcs HpHHHHH@&X{I{aHCKHX

I'paxknaHcKie MPaBOOTHOIIEHHUS

PaBOOTHOIICHUH. B CBs3uM ¢ T100abHBIMH H3MEHCHHSIMU - B IIICCTBEHHOM U
XO35IUCTBEHHOU XU3HU Poccuu, mpousouenmux B ):[eB;IHong roael XX Beka, a
TAaKXKE B BUAY IMPOJOJIKUTEIBHBIX 3KOHOMHUYECKUX , chepa TpUMEHEHUS
FPaXKTAHCKUX MPABOOTHOIIEHUH PACIIMPUIIACH, & UX %‘{I/IMOCTB YBEJUYUIIOCH.

KuarwueBble  cjoBa:  rpaxkaaHcKas \éu%ecnoco6HOCTb, rpaKJaHCKast
IPaBOCIIOCOOHOCTD, JOTOBOD, meqrb HEUMYILIECTBEHHbIE npasa,
HOPMaTUBHO»IIPABOBOM  aKT, CHAECJIK ,&1} 3MYECKMEe M IOpUJIMYECKue JHIia,
IOpUInYEecKas Cuja. <¢

o

['paxknanckue HpaB%HOH_ICHI/IH JIOBOJIBHO JIOJITO€ BpeMs IPUBIIEKATU K cede
0coboe BHUMaHUE Y4 , UTO MOKHO OOBSICHUTH UX OOJBIION 3HAYMMOCTBIO Kak
rapaHra npas cy6€s013 Ha CBOOOJIHOE y4YacTHe B TPaXJAaHCKOM 000pOTe.

Anexkcee .C. ClIpaBCAJIMBO OTMECYACT, YTO, I'PAKAAHCKOC IMTPABOOTHOHICHHUEC —

Ba

IOIIAsACs Ha OCHOBE TPAXKIAHCKOWIPABOBBIX HOPM CBSI3b MEXIY
cy6'be@m IPaKIaHCKOIO MpaBa yepe3 UX IMpaBa U 00S3aHHOCTH, OCYIIECTBICHUE
KBIX obecnieunBaeTcs rocyaapcTsom [1, ¢. 225].

I[To wmuenuto E.A. CyxaHoBa, TIpaXJaHCKOE€ TIPABOOTHOIIEHHE — OTO
UJICOJIOTUYECKOE OTHOIICHUE, CYIIECTBYIOIIee B (OpMe IOPUIAYECKON CBSI3H
PaBHBIX, HUMYIISCTBEHHO H  OPraHU3AaIMOHHO  OOOCOOJICHHBIX  CYOBEKTOB
UMYIIECTBCHHBIX M JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIEHUN, BBIPAXKAIOIICHCS B

HAIMYAA Y HHAX CYOBEKTUBHBIX TIpaB W  OO0S3aHHOCTEH, 00€CIIeUeHHBIX



BO3MOXHOCTBIO IPUMEHEHUS K UX HAPYIIHUTEISM rOCYJapCTBEHHONIPUHY AUTEIbHBIX
Mep UMYIIIECTBEHHOI0 Xapakrepa [5, c. 74].

Hcxona w3 3TOro, HOPMBI MpPU3BAaHHBIE PEryJUPOBaTh TIPaXKIAHCKUE
IIPABOOTHOIICHHUSI, PEATU3YIOTCS KaK IOPUANYECKUMU, TaK U (PU3NYECKUMH JIUIIAMH.
Takum o06pa3om, pacmupsieTcsi 00JacTh BKJIOYEHUS B TpakJaHCKUH 000poT
YYaCTHUKOB TPAXKJAHCKMX IMPABOOTHOLIEHHWHA, YTO COACHCTBYET B IIOUCKE
HOJIXOJSAIIUX METOJOB JUIs BBINOJIHEHUS O0s3aHHOCTEH WU an06peTeHH60&
UCKJIFOUEHUEM MOTYT OBbITh IpaBa U OOSI3aHHOCTH, TECHO CBS3aHHBIEC C OCTBIO
cyOBeKTa. Q\

Knaccudunmpys rpakjaHckue mpaBOOTHOIIEHUS, KaK 1T go OTMEUAIOT PsiJT
0COOEHHOCTE, KOTOPbIE OTJIMYAIOT UX OT APYTUX BUJIOB omeHI/Iﬁ:

1. CyOBeKThl TpaKJaHCKUX MTPAaBOOTHOIICHUH ij)/halsmﬂe IpaBa, IIpu 3TOM

a

OHU UMYIIECTBEHHO 000COOJICHBI U caMOCTOHTeHLI{%, KM o0Opaszom, o0s3aHHOE

JUIO0 HE NOAYMHEHO YIPAaBOMOYEHHOMY, \b JUIIb  CBSI3aHO  KOHKPETHOM

00513aHHOCTBIO.

2. K cybObekram Fpa)KI[aHCKI/IX '&gomomeﬂpm OTHOCST IIUPOKHUUA KPYT
IOPUINYECKUX U (DU3UUECKUX JIHI] ‘3& 0 MOTYT OBbITh TpaXkJlaHe, IOpUANYECKUE JTUA,
Poccuiickas ®enepanus, cy bl Poccuiickoii ®enepanuu, MyHUIUNATbHBIC
o0Opa3oBaHusl. O

3. Oco6eHHOCT@z§kz{aHCKHX IIPABOOTHOIIEHUN SIBJISIETCS MHOXKECTBEHHOCTh
€ro oObEKTOB. &

4. aHHe IPaXJaHCKUX TPABOOTHOIIEHWH YCTaHABIMBAETCA IO
corname@éopml

pUMEHEHHE B KaueCTBE MPABOBBIX TAPAHTHI PEabHOTO OCYIIECTBICHUS
H@)CTaBHeHHHX CyObeKTaM TpaKIaHCKUX MpaB U OOA3aHHOCTEM TIJIABHBIM
0o0pa3oM Mep UMYIIECTBEHHOT'O XapaKTepa.

6. B coorBerctBun co crarben 8§ I'K PO mpegycmorpena BO3MOKHOCTB
BO3HUKHOBEHUS T'PaXXIaHCKUX IIPABOOTHOIIEHUH 110 OCHOBAHUSM, MPSMO 3aKOHOM HE

IPEAYCMOTPEHHBIM, HO HE IPOTUBOPEYAIIUM EMY.



7. Cneun¢uka mopsiika 1 croco0OB 3aIIUThl HAPYIIEHHBIX TPAXKIAHCKUX TIPaB,
3aKJIIOYAIONIUXCS B BO3MOXKHOCTH ~ OOpalieHWss YYacTHUKOB — T'PAKIAHCKUX
IPaBOOTHOIICHUN B CyA€OHBIC OpraHbl MyTEM MPEABSBICHUS COOTBETCTBYIOIIETO
UCKa.

8.  BoO3HHMKHOBEHHE, W3MEHEHHWE W  MPEKpaleHue  TPaKITaHCKHUX
NPaBOOTHOIICHUH HAa OCHOBAaHHHM OCOOBIX >KM3HEHHBIX OOCTOSATEIBHCTB, KOT?Q)Ie
HOJIyYMJIM Ha3BaHHUE IOPUINUECKUX (HaKTOB. o

JIroboe TrpakJaHCKOE MPaBOOTHOIIEHUE TMPEACTABISET co6o@omHoe
npaBoBoe sBieHne. CTPYKTypHO OHO COCTOHT U3 TPEX HEOOXOIUMBI %VICHTOBI 1)
CyObeKTa TIPaBOOTHONICHUS, 2) O00BEKTa; 3) CoaepK HI/I& IPaXKIaHCKOTO
PaBOOTHOIICHHUS. '\

CyOBbeKTbl rpaKIaHCKUX MPABOOTHOLICHUH — 3 QCTHI/IKH peryJIupyeMbIx
rPOKIAHCKUM TPABOM OTHOIICHHM (ﬂeecnoc06% muna — QU3MYECKUEe W
IOPUINYECKHE), HAICICHHBIC TPaKIaHCKOM Hpaf\o?y BEKTHOCTHIO [ 1, c. 108].

JleeciocoGHOCTh — 3TO cnoco6Hoc§:é6HMH JNEUCTBUAMH TIPHOOpETaTh U

OCYULIECTBJIATh T'PaXKJIAHCKUE TPaBa, 00@ JUIsl ce0s TpaKJaHCKUE O0sI3aHHOCTHU

Y UCIIOJHSATD HX. <¢

C BO3HMKHOBEHHEM I THOIICHUS] TPEINUCAHUS HOPM TPAXKIAAHCKOTO
mpaBsa TpaHC(l)OpMI/IpyIOT%%I ero CcyObeKTOB B CYOBEKTHBHBIE TMpaBa W
00s13aHHOCTH,  OTIpe M€ TPaHUIBl HMX BO3MOXXHOTO U HEOOXOIUMOTO
MOBEJICHUSI. HMI/I@«pYKOBOI[CTBYIOTCH CyOBEKThI B MpOIECCe IEATEIbHOCTH MO
OCYILIECTBIIE yOBEKTUBHBIX MPAB U UCIOIHEHUIO 00s3aHHOCTENH. HO nMeHHO U3
3TOM z:e@ HOCTH CYOBEKTOB IPABOOTHOIIEHUS CKJIAJILIBAETCS OOIECTBEHHOE
OTHO €, IoJIBepraroieecss NpaBoBOMY peryjiupoBaHuio. M3 ckazaHHOro BUIHO,
LIG’bGKTOM IPaXJAHCKUX TPABOOTHOIICHHM, a CJIeI0BaTEIbHO, CYObEKTUBHBIX
npaB U OOSA3aHHOCTEH, BXOIAIIMX B €ro CoOJEep)KaHHUe, SIBISETCA ACSTEIbHOCTD
(moBegeHue) CyOBEKTOB IMpaBoOTHOIIEHUsA. OAHAKO B HAy4YHOM U y4eOHOM
JUTEpaType B CHIy TPAAMIMHN, CIIOXKUBIIMXCS IOJ BIUSHHUEM 3aKOHOAATEIIbHBIX

akcuoMm (cM., Harpumep, cT. 128 I'K), 00bekTOM MPaBOOTHOIICHUS Yallle MPU3HAETCS

IpeaMET EATEIbHOCTH CYOBhEKTOB IPaXKIAHCKOTO MpaBOOTHOLIEHU [5, c. 77].



ConepkaHue TPaKIaHCKOTO MPABOOTHOIIEHUS COCTABISIOT CYyObEKTUBHBIC
npaBa 1 0053aHHOCTU €r0 YYaCTHUKOB.

Kak yxe ObUlO CKa3aHO, PaBEHCTBO  YYACTHUKOB  TPaKIAHCKUX
IIPABOOTHOILICHUN IPOSIBISIETCS B TOM, YTO HAa HUX PACIPOCTPAHEHO OJHO U TO XK€
IpaBoO, OJHU U T€ K€ MpaBUja, OJHU U T€ KE HOPMBI, MOJOKEHUS HE3aBUCHUMO OT
TOrO, K€M SBJISIETCS JAHHBIM CYOBEKT — TPaXIAaHUHOM, HOPUAUYECKUM JHUIOM,
MYHHUITUTIATBHBIM 00pa30BaHUEM WM TOCYIapcTBOM. J[Jisi Bcex JAEHCTBYET n&?:}m
€IMHOT0, PAaBHOT'O MTPABOBOT'0 PEKUMA. -

[TpuHumn cBoOOBI JOTOBOPA SIBISIETCS KIIFOUEBBIM TSI HOHH\\@%WHHOCTH
IPAXKIAHCKUX MTPABOOTHOILICHUH.

Heo6xo1uMo OTMETUTDH, YTO JIOTOBOP SIBIISIETCS o;[HoN OPM TPAKIAHCKUX
IIPaBOOTHOLIEHUH. KpoMe TOro 1oroBop Kyrmim»mnpon >1<eT paccmarpuBaThbCs,
KaK OCHOBAHHUE, MOPOKIAIOIIEE TPAKIAHCKUE HpaBO%OIHGHI/I}I.

B rn. 30 I'K Bbiaenens cnez[yfomne\eu bl JIOTOBOpPA KYIUJIMMIIPOJANKU:
JOTOBOP PO3HUYHON KYIUIMMIIPOJAXKH, Op IIOCTaBKH TOBApOB, JOTOBOP
MIOCTaBKH TOBAPOB JJISI rocyz[apCTBeH}@( HYXJ, JOTOBOP KOHTPAKTAIIMH, TOTOBOP
OSHEPrOCHAOXKEHHs, JOTOBOP Il W HEABWXKHUMOCTH, JIOTOBOP  IPOJAKHU
npeanpustusa. CylecTByer J@%ﬂ/lﬁ KpUTEpUN 711 pa3rpaHUYEHUsT HAa3BAHHBIX
BHJIOB JJOTOBOPOB Kynnn»wamn?

Tak, mo MHeEH .B. ButpsHCKOro, «peryiupysi Ha3BaHHbIE JIOrOBOPBI B
Ka4yecTBe OTH@HB@&BI/II{OB JIOTOBOPa KYIUTU»IIPOAAXKHU, 3aKOH MOT OTPaHUYHUTHCS
JYIIb  YKa3a Ha WX KBATMPUIUPYIONIMNE TPU3HAKA U YCTAHOBJICHUEM
npnmem&@ O K O3THUM JOrOBOpaM HEKOTOPBIX NOMJICKAIIUX MPUOPUTETHOMY

IpuM UI0 CHEIUAlbHBIX MPaBUJI, YUYUTHIBAIOIIUX CIELHUPUKY PEryIUpPyEMbIX

1] otHomeHui. Kakoinnnbo eauHbli KpUTEpUid I pa3TpaHUUYCHUsT OTIACIbHBIX
BUJIOB JIOTOBOPOB KYTUIMMIIPOAAKH OTCYTCTBYET.

Nuaue cumraer H.W. KieliH, 10 MHEHHIO KOTOPOW B KAadeCTBE KPHUTEPHUEB
(mpU3HAKOB) pasrpaHUYEHMs JOroBOpa Kymmu»npoiaxu Ha Buasl «B ['K

UCIOJIB3YIOTCSl JIMOO JBa MpU3HAKa — CTOPOHBI JOrOBOpA, LeJb MOKYMNKH, JIMOO



HECKOJIBKO — CTOPOHBI, IeJTh TOKYNKH, OOBEKT MOKYIKH, TO €CTh BHUJI IMOKYITaeMOTO
TOBapa, Crocod UCIOJHEHUS JoroBopay [9, c. 8].

['paxxiaHcKre MPaBOOTHOIIECHUSI YCTaHABIMUBAIOT OINPENIEICHHOE IOBEACHUE,
NEeATENIbHOCTh CTOPOH M BHOCST 3JIEMEHT MOPSAKA B COLMAIbHYIO NPAKTUKY, MPHU
3TOM (GOPMUPYIOT U PEATU3YIOT COLUATIBHYIO BOJIO. [ paskaHCKKEe TTPABOOTHOIICHHUS
UMEIOT COIMAIbHO»IKOHOMUYECKOE SIIPO U JIMYHbIC MPABOBBIE CBOWCTBA. Hpalio\Ba;I
cnenuduKa rpakIaHCKUX MPABOOTHOIICHU COCTOUT B TOM, YTO: o

— YYaCTHUKHM TPaXJAHCKUX MPABOOTHOUIEHUM  SIBIISIOTCS @KT&MI/I
Ipa)IaHCKOTO MpaBa, 3T JIMIa 00J1a/1al0T TPaXTaHCKON IPpaBoCcyObe bIO;

— T'PaAXKIAHCKHUM IIPABOOTHOUICHUAM CBOMCTBEHHBI OCO?I)IG&BHBI/I CTOPOH "

dbopma B3auMHBIX TIPAB U MPABOBBIX 00SI3aHHOCTEH; '\
— IOpUAMYECKH (aKT JIEKUT B OCHOBE BO OBEHHUS Tpa)kJIaHCKOIrO
IPABOOTHOIICHHUS; (b,

— TpaxITAaHCKHWE MPABOOTHOUICHHS, K@Ie BO3HUKJIM Ha OCHOBaHUHU
IOPUINYECKUX HOPM, COXPAHSAIOTCA U TapaH TCSI TOCYIapCTBOM.

Ucxona w3 a3Toro, MO)K%& aTb  ONpPEIECICHUE  TPAKIAHCKUM
IIPAaBOOTHOLICHUSAM. Takum OGpQXh FPaXJAHCKHAE MPABOOTHOLIEHUSI — 3TO
OOIIIECTBEHHBIE OTHOIICHUS YIUPOBAHHBIE IIPAaBOM M HaXOJAIIKUECS TOA
OXpaHOM TrocyJapcrBa WKOH&, YYaCTHUKH KOTOPBIX SIBJISIFOTCS HOCHUTEJSIMU
IOPUANYECKUX TIPAB U HHOCTEM.

Fpa)KI[aHCK@&OI[CKCOM P® npenycmarpuBaroTCss OCHOBAHMSI BOSHUKHOBEHHUS
rpaXX JaHCKHU BOOTHOWICHUU. K TakuM OCHOBaHHMSIM OTHOCATCSI OCHOBAHHWS,
BOSHI/IK&(@ U3 JOTOBOPOB U APYTUX CHIENOK, U3 aKTOB I'OCYJIapCTBEHHBIX OPraHOB
u op B MECTHOTO CaMOYMpAaBJICHUS, U3 CYACOHBIX pEIICHUN, B pe3yjbTaTe
Il peTeHusT  MMYIIECTBA,  CO3JaHUs  IPOU3BEACHUNW  HHTEJUIEKTYaJbHOU
NEATENbHOCTH, BCIEACTBUE IMPUYMHEHHS Bpega JApyromy JIHMILY, BCJIEICTBUE
HEOCHOBATEIIBHOTO  OOOTAIlleHWsI, BCICACTBUEC WHBIX JCHCTBUU TpakIaH W

IOPUIMYECKUX JIUI, COOBITHH.
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