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YrojoBHasI IOJUTHKA U €€ peaan3anusa B HOpMax yroJoBHOIo nguaa
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Annoranusi. He Bce npeoOpa3oBaHus B CUCTEME HAKa3aHUU U @MMGHCHI/H/I
IIPEJICTABIISIOTCS O€3yNPEeYHBIMH. Q

B nwurepatype ObUIM MOABEPTrHYTHI KPUTHKE Tb&@ U3MEHEHUsl Kak
UCKJIIOYEHHE M3 CUCTEeMbl HaKa3aHUN KOH(UCKAUU €CTBA, PEKOHCTPYKLUS
UHCTUTYTa MHOXECTBEHHOCTH NPECTYIUICHUMH, ,@HMHHaHmaum HEKOTOPBIX
COCTaBOB, peOpPMHUPOBAHUE TPU3HAKOB peum{l{?\ yJIMraHcTBa U 1p. Paspyiienue
MHCTUTYTAa COBOKYITHOCTH NPECTYIUICHMIA, &I/IBIHGFOCH B CyJeOHON IpPaKTHKE U
OPU3HAHHOTO B TEOPUU YTOJIOBHOIO g, KOI/Ia UTHOPUPYETCS OOBEKTUBHO
CYILECTBYIOIIAsl MOBTOPHOCTH COBQ%HH}I IPECTYIUIEHUH OAHUM JIMLOM, CO3AAET
OMAaCHOCTh (POPMUPOBAHUS TIP IX YCIOBUHM ISl (pakTHdecKkoil Ge3Haka3aHHOCTH
COBEPLIECHUS MHOTUX npecggn HUN HEOOJBITION U CPETHEH TSIKECTH.

Kirouesnbie cn@?}rOHOBHaﬂ IIOJINTHKA, YTOJIOBHOE IPAaBO, HAKa3aHUE.

A
<

[Ipeo6 anne denepanpHbiM 3aKOHOM OT 8 nekadpst 2003 r. psiga cocTaBoB
COKpaTuJI €py YrOJOBHO-IIPaBOBOM 3alUTHI JIMYHOCTU, HECOPA3MEPHO MOBBICHB
Tpebo s K YPOBHIO OOIIIECTBEHHOM OMACHOCTH HEKOTOpBIX AesHuid. [Ipumepom
3 ABJISIETCS U3MEHEHUE pellakiuu cocraBa xyiurancrsa (4. 1 ct. 213 VK PO).
Bpsin 11 MOXHO corjnacutbhesl ¢ AEKPUMHHAIM3ALKMEN HEOCTOPOKHOTO MPUUYUHEHUS
BpeJia 3/I0POBBIO CPEJIHEN TSKECTH ¢ yTpaToi cuibl cT. 265 YK PO — "OcraBienue
MeCTa JTOPOKHO-TPAHCIIOPTHOTO TpouctiecTBus". OrpaHnyeHuto chepbl yrojloBHO-
IPaBOBOr0 BO3JEHCTBUS HA TOBTOPHOCTh COBEPILECHUS IPECTYIUIIEHUIN CITYKUT TAKKe

NEPECMOTP OCHOBAHHWI YCTAHOBJIEHUS B JEUCTBUSX BMHOBHOI'O ONAcHOr0 M 0co00



OITaCHOro pcuu/anBa, HaHpaBHeHHHﬁ Ha OI'paHUYCHUC Kpyra JIMI, ITOBTOPHOC
COBCPIICHNUC KOTOPBIMH HpeCTyr[JIeHI/Iﬁ MMPpU3HACTCA OIMACHBIM PCHUIWUBOM. bonee
CHHUCXOAUTCIIPHOC OTHOIICHHEC 3aKOHOAATCIA K OICHKC O6I.HCCTBCHHOI>1 OIIaCHOCTHU
peuuauBa MOKHO OTMCTHTL H B (l)aKTe CHMKCHHUA IIPCACIIBHO HHU3KOIO YPOBH:A
HaKazaHug IIPpH €TI0 HA3HAYCHHH IIPpH JTF000M BHUAC pcUHaUBA. CYHICCTBeHHI)IC

N3MCHCHHM B PCTYJIHMPOBAHUU IPHUMCHCHHUSA YI'OJIOBHBIX HaKaBaHHﬁ, H&SH&‘I&WX
KK

HECOBEPIICHHOJIETHUM, M TPEXJE BCEro 3a COBEPILICHHE THKKUX U 0c000 6?{ X
. 7,
NPECTYIUIEHUM, HE BIIOJIHE COOTBETCTBYIOT YCTAHOBIJIEHUSAM cTaTtbu 20 P® u

MOTYT UMETh CBOMM ITOCIICACTBHEM (DOPMHPOBAHKME y YaCTH HECOB @HHOHGTHI/IX
yOexaeHns B O€3HaKa3aHHOCTH JaXXe MPHU HEOAHOKPATHOM %BG&HGHI/II/I OITacHBIX
IIPECTYILICHUMN. '\

OO6o001eHne JaHHBIX 3aKOHOTBOPYECKOM MPAKT Q)CYZ[apCTBeHHOf/'I Jymbl
P® npuBogur K BBIBOAY O HEOOXOIUMOCTH (bblpa60TKI/I U YTBEPXKICHUS
OIPE/ICIICHHBIX TPUHIUIIOB TUTAHUPOBAHHMSI Qu OTHO3UPOBAaHUS HW3MCHEHUH B
IIPaBOBOM DETYJUPOBAHUU HWHCTHUTYTOB CJIIGHBIX HOPM YTOJIOBHOTO IIpaBa.
O1eHKa COCTOSIHUSI COBPEMEHHOM npa@x 3aKOHOJIATEeIBLHOTO TPOTUBOICHCTBUS
NPECTYITHOCTH B yFOJ‘IOBHO-HpaB({ MIOJIUTHKE TIO3BOJIIET OTMETHTH IPU3HAKH
CYIIIECTBEHHOTO HEOIaromnomy B JTOW cdepe (3ama3aplBaHUE 3aKOHOJATEINs B
pearupoBaHMHM  Ha HO% KPUMUHAJIBHBIC  TPOSIBJIICHUS, HECTaOWIBHOCTD,
MOBEPXHOCTHOE H3y4 KPUMHHOJIOTUYECKHUX TPOLECCOB, HENPO(HEeCCHOHAIN3M
peJIoKEHU 00 '&eHeme B YK PD).

ITo @eMy MHEHHIO,  TPOOJIeMbl ~ PEKOHCTPYKIHUH  yTOJIOBHOTO
3aKOHO/A TBa TPEOYIOT CBOETO Pa3pelICHHs C YYETOM HEKOTOPBIX IMOJIOKEHHUH,
YUHUTH 1111504 coJiepKaTeIbHbIC 0COOEHHOCTH yTOJIOBHO-TIPABOBOT'O
p upoBaHusi. K HUIM OTHOCSTCS: BBEJIeHUE 0OJIee )KECTKIX KPUTESPHEB U3MCHEHUS
HopM YK P®; HacrositenbHas HEOOXOIUMOCTH KOHIICTIIIMK YTOJIOBHO-TIPABOBOU
MOJICITA HOBOH HOPMBI WM CHCTEMBI HOPM C YYETOM TeX TPOTHBOPSUYHUA U
HEJIOCTaTKOB, KOTOpPbIE CYIIECTBOBAIM paHee; IOTPeOHOCTh CO3/aHUSI HOBOU
YrOJIOBHOM CTPYKTYPbl C YYE€TOM BO3MOXXHOCTH IOCICAYIONIMX HW3MEHEHUH WU

JIOTIOJIHEHUH;  HEOOXOJUMOCTh  yueTa  PEeryJsTUBHBIX W  OXPAaHUTEIbHBIX



BO3MOKHOCTEH YTOJIOBHOTO TIpaBa; ONTUMalbHOE cOaJaHCHpOBaHHE C HWHBIMU
MEepaMH OTBETCTBEHHOCTH, KOrJa cyaeOHas MpakTHKa HcYepriaia BO3MOXKHOCTH
JCHCTBYIOIUX CAHKIUI yTOJIOBHO-TIPABOBBIX HOPM W MEp BO3IACHCTBUS B HMHBIX
OTpaciisix Mpasa.

Baxueiimme HampaBleHUS  JaJbHEHIIEr0o  pPa3BUTHUS  yTOJIOBHOTO
3aKOHO/ATEIbCTBA MPEIINOIAraloT U3bICKAHWE CPENICTB U BO3MOXKHOCTEH ycpmic{ml
3alUThl  OE30MacCHOCTH JIMYHOCTH (Ipexkzae Bcero B cdepe OXpaHEb npas
MOTEPIEBIIEr0 OT MPECTYIUICHHs ), a TAKXKE COKPAIICHUsI YPOBHS PETpec OCTI/I B
NPUMEHEHUH Mep HaKa3aHWsi IyTeM HCIOJIb30BaHUS UHBIX (¢ Q}'FOJ’IOBHO—
IPaBOBOT'O XapaKTepa U PACIIUPEHUS YCIOBUN OCBOOOXKICHUS OT HaKa3aHUs, MPEXKIIC
BCETO JIUII, HE MPEACTABISIONINX MOBBIIIEHHYIO o6meCTBeHHmﬁaCHOCTb

VYKa3aHHbIE HEJJOCTATKU CBUAETEIBCTBYIOT O TO 3aKOHOI[aTeJ'HO clleyer
0ojiee OTBETCTBEHHO MOAXOIUTH K paboTe 1o co@meHCTBOBaHI/Im YTOJIOBHOTO
3akoHoaarenbcTBa.  OmuoKwy, nonycxaeMQ?\ 3aKOHO/ATeJeM,  HETaTHUBHO
CKa3bIBAIOTCS Ha OOIIEM KadyeCTBE YTOJ0 3aKOHa, CHWXAOT 3()PEeKTUBHOCTD
€ro JIeHCTBUS, BBI3BIBAIOT HapeKa Q&KOHOTBOp‘ICCKaH JESITeIbHOCTh  T10
yJIy4IIEHUIO KaueCTBa YrOJIOBHOIO }%Ha JI0JKHA OBITh HE TOJIBKO MPOAYMaHHOW U
OCYIIECTBIISITECSL TIPH CTPOTO &J’IIOILGHI/II/I METOJIMK TOCTPOCHHs 3aKOHA, HO U
HaIlpaBj€HAa Ha COBepme§16§MHHe BHYTPEHHEW 3aKOHOJATEIBbHON JIOTHKH JUIsS

JOCTHIXKCHU A HOJ'IO)KH’@;IX PE3YyJIbTATOB.

Peanmaun@%rqﬂmx UCCIeIOBaHUM B cepe YroJIOBHOIO 3aKOHOAATEIHCTBA

ITO3BOJIACT II Tbh €TI0 BQ)CI)CKTHBHOCTB 1 00€eCIIeYnTh Ka4CCTBCHHYIO YI'OJIOBHO-
IIpaBOBY HUTY CKIIaQAbIBAIOIIUXCA B Poccuiickom rocyaapCTrBe OTHOLLICHUH.
Bwmec TEM, KaK IMOKa3bIBACT aHAJIM3, PE3YyJIbTATbl HAYYHBLIX I/ICCJIeI[OBaHI/IfI HC

B@a HaxoJsT CBOE MIPAKTUUYECKOE TPUMEHEHHE B TPABOTBOPYECTBE [2, C. 34].
KoHueniust yroioBHOM MOJUTUKU HACTOSIIIETO BPEMEHH, O€3yCIOBHO, JOJIKHA
YUYUTHIBaTh, YTO OHA Oa3upyercsi Ha UJACOJIOTUU MEPEXOJHOr0 NEepuojaa, 3TO
npenanonaraeT Mmouck 3(G(EKTUBHBIX TOJAXOJOB K CTpaTerWu MPOTHUBOICHCTBUSA
OPECTyMHOCTH  HMMEHHO B  JIaHHBIM  UCTOPUYECKUM  TEPUOJ  Pa3BUTHS

rocyiapcTBeHHOCTH. llpuyem Takas cTpareruss He JOJDKHA OBITh CBs3aHA C



yKECTOUCHUEM  3aKOHOAATENbCTBA U MPABONPUMEHUTEIBHON  IMPAKTHUKHU.
VYKecToueHrue YrojJOBHOM MOJUTHUKUA KaKeTCsl €CTECTBEHHOM peakiued Ha pocT
npectynHocTH.  OJHaKo, KaKk  T[OKa3blBa€T  OMNBIT  E€BPONEHCKUX  CTpaH,
npeo0iaaIei TeHACHIINEeH B epUo KKPUMHUHAIBHOTO B3PhIBa» JOJKHO OBITH HE
y>)KECTOUYEHHE, a pallMOHATIBLHOE PA3BUTHE U JIa)K€ CMSITYEHUE YTOJIOBHOM PEIPECCUM.
OnHolt M3 MNpPUYMH, KOTOpbIe OOYCIOBIMBAIOT TaKyw, Ha TMEpBbIA 33;\1[,
NapaJoKCaJbHYI0 PEaKIUI0 YTOJIOBHOM MOJUTUKH SIBJISIFOTCS HAapacTarOIINil @ouecc
OTPAaHUYCHHOCTH MAaTEPUAIbHBIX U MNPOGECCHOHAIBHBIX PECYPCOB, TOpBIG
00111€CTBO MOKET MCIOIb30BaTh JJIsi MPOTUBOICUCTBUSA HpCCTyrIHOC’lb pecypchl
HEBO3MOXHO YBEJIMYMBATH TEMIIAMH, MPOMOPIUOHAIBHBIMU % KPUMHUHAJIbHBIX
nposiBiieHuu [ 1, c. 62]. '\

Kpome TOro, 3KCTE€HCHUBHBIM IIyTh Pa3BUTHUS [ Qroameﬁ U TPOMO3IKOU
CUCTEMBI YTOJIOBHOW IOCTHUIIMH, MPHU TOIBITKE €ro @anmoBaTb, MPUBOJUT K €Il
0omee pa3pyIIUTEIbHBIM MTOCIEICTBUSIM IS 061Qq a, 4YeM cama MPEeCTyIHOCTb.

3apyOeXHbI ONBIT TOKAa3bIBAET, @npn aubepann3alnud  YyroJOBHOM
NOJIMTUKA TEMIT TPUPOCTa OTHOC gro KOJIMYECTBA OCYXXJICHHBIX TIIPHU
BO3PAaCTaHUU KOJUYECTBA MPECTY H, KaK U ypOBEHb CYJUMOCTH B MEPHOJ
pedopmupoBanus ob6mecTBa, ( &{aanMep, Habmonaercs B Ilonbire, Benrpuu u
Monnose) Obl1 MO0 He%tﬁﬂbHHM, 100 ocTaBaJICd CTAOMJIBHBIM WIIM JaXKe
YMEHbIIWIICA.  ITO @émranocu BO-TIEPBBIX, JICKPUMHUHAIM3AIMEH  YacCTH
PECTYTUICHUH, @’%K)Ke pacuIMpeHueM BHJIOB HaKa3aHWi, HE CBS3aHHBIX C
JTUIICHAEM @60;{51; BO-BTOPBIX, MCIOJIb30BAHHUEM HMHCTUTYTa YCJIOBHOIO
OCYXJICH CPOYHOTO U YCIOBHO-JIOCPOYHOTO OCBOOOK ICHUS.

roe HamnpaBjJC€HUE PAa3BUTHUS KOHIICNTYaJIbHBIX TMOJOKEHUN YroJIOBHOM
| UK Ha TMEPCHEKTHBY — JEMNECHAIM3ALUs], COKpAIeHUE OTHOCUTEIbHOTO
KOJIMYECTBA MPUTOBOPOB K JIMIIEHWIO CBOOOJBI M CHIKEHHE CPOKOB JIMILIEHUSA
CBOOOBI, YTO, OE3yCIOBHO, MOTPEOyeT KOPPEKIIMH HOPMATHBHOTO TPABOBOTO

pPETyJIMPOBAaHUS U PA3BUTUSA CTPYKTYpP HCIIOJHEHUS HAKa3aHWUM, HE CBS3aHHBIX C

JIMIIIEHUEM CBOOO/IBI.



Eme onnoit npobnemuoi curyanueit B Poccun siBisiercs He pa3pabOTaHHOCTD
NOAX0/M0B (METOJMK) K ONPENEICHUI0 MPUEMIIEMOro Ui OOIecTBa ypOBHS
KPUMHUHOJIOTUYECKOM  O€30MacHOCTH  HacejeHus, pyOexed  (mokasaTeneil)
BO3MOXKHOTO WJIM HPHUEMJIIEMOTO YPOBHS CYAUMOCTH HACEIEHHUS, MPEIEIbHOrO
HAIOJIHEHUSI MECT JIMIICHUSI CBOOOIbI M IPYTUX AJIIEMEHTOB, ONPEAETSIONINX YPOBEHb
ONTUMHU3ALMUA YTOJOBHOM MOJMTUKU. 3/1€Ch KOHLENTYaJbHbIC MOJIOKEHUS MOTYT
onmuparbcs Ha 3apyoOexHbid ombIT. Hanmpumep, B @PI' mpuroBopsl k m/ézh}o
CBOOOJIBI COCTABIIAIOT OKOJIO 5%, B Poccum — okono 35%. B ®PI' oko 0% u3
IPUTOBOPOB K JIMIIEHUIO CBOOOIBI OMPENENsiOT Cpok /10 1 rona, B P — TOJIBKO
npumepHo 20%. Omnupasick Ha 3TOT OMBIT, 1EJI€CO00Pa3HO BhIPaOQTATh CTPATETHUIO
COBEPIICHCTBOBAHUSI ~ 3aKOHOJIATEJILHOTO  KOMIIOHEHTA %RBHOP“I MOJIUTUKH,
UMEIOIIET0 LEJIbI0 CHM)XEHUE B Pa3yMHbIX NPUJE JUMOCTU K JIMIIEHUIO
CBOOOJIBI M OPraHU3alMOHHO 00ECIEeUnuTh HpOBCI[Q@ COTJIACOBAHHOW YTOJIOBHOM
MOJIUTUKN W CyNeOHOW TMPaKTUKU T10 yCTpg%w 10 H30BITOYHOCTU YTOJOBHOM
penpeccun [3, c. 46]. (b

Cienyer TOAYEPKHYTb, YTO Ol JIECO00pa3HONl  BUIWTCS — JalibHEHIIas
ryMaHM3alusl YrOJOBHOU HOJ’II/ITI/IK( ccuiickort deneparuu. B chepe yromoBHbIX
HaKa3aHW MMOJIUTUKA HAIPaBIl a MPUMEHEHUE MPEUMYILIECTBEHHO HE CBA3aHHBIX
C M3OJISIUEN OT 06mecn;adla azanuii. [lo Hamemy MHEHHIO, HeoOXoAMMO OoJee
YETKO OYEPTUTh pr@ﬁ%}mnﬁ — TSDKKUX M 0C000 TSKKHUX, 32 KOTOpbIE OyaeT
Ha3HA4YaThCs Hax@ﬁe B BUJIE JMIIeHUs1 cBOOObI. Kpome Toro, cuntaem, 4To CpoKH
JUUIICHUS CB I He0O0X0auMO cokpaTuTh. CTOUT JIM HAJEAThCs, 4TO oTcuaeB 20
JET, npe@ UK BBIHJIET Ha CBOOOJY M CMOXET MPUHATH COLIMAIBLHO MPUEMIIEMbIN
YKJIQ, HU U OTOUTH OT «TIOPEMHOU UACOIOTHIY.

[TpoGiiemMoii yrolnoBHBIX HaKa3aHWW Ha HACTOSIIMA MOMEHT TakKXe SIBIISCTCS
TO, YTO 3aKOHOJATENb, CIEAYS MOJIUTUKE T'yMaHW3alMU, BBEJ TAKOW aJIbTEPHATUBHBIN
JUIICHAIO CBOOOMBI BHJI HAKa3aHWsI KaK MPUHYIUTEIbHBIC DPAOOTHI, OJHAKO [0
HACTOSIIEr0 BPEMEHU JAHHBIM BUJ HAaKa3aHUS HET BO3MOYKHOCTH MPUMEHSTh U3-3a
OTCYTCTBHUS CHEIUAIBHO MPEIHA3HAYEHHBIX JJII UX HCHOJHEHUS HCIPABUTEIbHBIX

LHCHTPOB. TaK, 10 HamEMy MHCHHWIO, HCAOCTATOYHO IIPOCTO BHOCUTHL M3MCHCHHSA B



3aKOHOAATCJIbCTBO, BAXKHO, 9yTOOBI HOBBIE HOpMbI Ha4YMWHAJIN HeﬁCTBOBaTB u

PCaAIM30BaAJINCH B IIOJIHOM o0BeMe.
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