Tumepranunesa Buxkropusi BragumuposHa
Marucrtpant
Hanpasaenune: IOpucnpynenuus
Marucrepckasi nporpamMma: YTOJIOBHBIM IPOLECC, KPUMHHAIUCTHKA U

cyne6Haﬂ OKCIICPTHU3a, TCOPHUA OﬂepaTI/IBHO-pO?)BICKHOﬁ ACATCIIBHOCTHU

N

éox

AnHoTaums. [{ns mnocTpoeHuss JEUCTBUTEIBHO IPABOBO 6 yapcTBa

3alUTHUK B YTOJIOBHOM IpolLiecce

HEOOXOIMMO, TMPEXJAE BCEro, 00ECHeuuTh MPAaBOBYIO 3alll OCTB rpaX<JaH,
YCOBEPILIEHCTBOBATh 3aKOHOJATENbCTBO B 00JacTU IIpa CBOOOJI YEeOBEKa,
o0ecreynuTs HOPMaIbHOE (PYHKIIMOHUPOBAHHUE TIPaB CHUCTEMBI TOCYyJapCTBa

nyTeM OecCIOpPHOIro COOJIOJIEHUS] 3aKOHOB BCEMU W‘ICCKI/IMI/I U IOpUINYECKUMU
mauamu. B cr. 3 KoHcTutynnmn PoccnﬁCKoﬁ\?@ €paluy 3aKpEIUIEH ITPUOPUTET
0O0IIIeYeIOBEYECKUX IIEHHOCTEH, MOqUYepK s, YTO B IIEHTPE BHUMAHHUS JTOJKEH
OBITh YEJIOBEK KaK HaWBBICIIAs couna QueHHOCTb [Ipu3zHanue u cobnroaeHue
npaB W CBOOOJ YENOBEKa, HX Hﬁﬁ%xamee oOecrieueHne W HAJEXKHas 3alluTa
SBJISIETCA MPOSIBIICHUEM JEMOK HOCTH T'OCYJIapCTBa.

KuroueBslie ciioBa: \ago aT, 3alMTHHUK, YTOJIOBHOE CYJIOIIPOU3BOJICTBO,
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Ocoboe M B 3alllUTe MpaB M CBOOOJ TpaKJaH 3aHUMAET aJBOKaTypa
Poccuu. Ilo CyTH OHa SBJISICTCS CHEIU(UYECKUM TPABOBBIM HHCTHTYTOM,
L EJICHAIIP ﬁHHM Ha 3allUTy TpaB U cBoOoxa TpaxaaH. Kpome 3Toil riaBHOMN
3a1a4y JIBOKAaTypa IIOMOTaeT OCYIIECTBICHHUIO TMPABOCYAHUSI U COOIIOJEHUIO
3 OB.

N3yuast nedarenbHOCTh 3alllUTHUKA KaK CyObEeKTa JIOKa3bIBaHUS, PacKpbIBas
MOHSTUE <«BAUIUTHUK», MOXXHO MPUBECTH €ro OTJIWYHME OT TMOHSTUSA «aJBOKAT».
3alUTHUK KaK CYOBEKT YTOJIOBHO — MPOIECCYaTbHOTO JOKA3bIBAaHUS — 3TO JIUIIO C

ONMpCACICHHBIMU IMOJIHOMOYHAMHU, KOTOPOC NPEACTABIILICT WU OTCTAMBACT 3daKOHHBIC

MHTEPECHI 0JJ03PEBAEMOT0, 0OBUHSAEMOT0, IMOJCYIUMOI0, PEJOCTABIISIS YKa3aHHbIM



JUIAM IOPUAMYECKYI0 TOMOIb B pealu3alud uX mpaB. AJBOKaT — 3TO JIUIIO,
KOTOpO€ 3aHMMaeTcsi MpO(ECcCHOHANLHON  MPaBO3AIIUTHON  AESTENbHOCTHIO,
OKAa3bIBAET MPABOBYIO MOMOIIb TPAXKJAaHAM U OCYILIECTBISICT MPEACTABUTEIBCTBO UX
UHTEPECOB B CyJax, Ha MPEANPUATHIX, YUYPEKICHUSIX U OpraHu3alusix,
rOCYJJapCTBEHHBIX OpraHax, a TakKXe TMPOBOJAUT 3allUTy [OJ03PEBAEMOTO,
00BUHSAEMOr0, MOJICYIUMOTO.

3alUTHUK — JIUO0, OCYLIECTBIISIIONIEE B YCTAHOBICHHOM TOPSIKE 3a1u1/6/ npaB
U UHTEPECOB, MOJ03PEBAEMbIX U OOBUHSIEMBIX, U OKa3bIBAIOIIEE UM IOP é(:Ky}o
MOMOIIb IPU MPOU3BOACTBE MO YTOJOBHOMY ey [4]. Q‘

B kadecTBe 3alIUTHUKOB IO YTOJOBHOMY J€Ny JOILYyCKAlOTCS aJIBOKATHI.
CornacuHo ct. 2 ®enepanpHoro 3akoHa P® «O06 anBok NEeATEIbHOCTH U
agBoOKaType» — AJBOKaTOM SIBJISIETCA JIMLO, 10T €€ B YCTaHOBJICHHOM
HacrosiuM  DenepaibHbIM ~ 3aKOHOM  MTOPSIAKE @aTyc agBOKaTa W IIPaBO
OCYIIECTBIISITh  JIBOKATCKYIO JAECSATEIbHOCTD. \?u OKaT SBJISIETCSI HE3aBUCHUMBIM
npo(ecCHOHaTBbHBIM COBETHHKOM MO TIp M BoIlpocaM. AJBOKAaT HE BIIPaBe
BCTyIlaTh B TPYAOBBIE OTHOIICHUS e’}@a eCTBe pabOTHUKA, 3a MCKIIOUYCHHEM
Hay4YHOU, PENOAABATEIbCKON U mﬁ%opt{ecmﬁ NEATEIbHOCTH, a TAKXKE 3aHUMATh
rOCYJIapCTBEHHBIE  JOJIKHOC occuiickoi  dDenepanuu, TOCYJapCTBEHHbIE
JTOJHKHOCTH CYOBEKTOB %c%;iclcoﬁ denepanuy, TOHKHOCTH T'OCYIAapCTBEHHOM
CITY>KOBI 1 MyHHanm@ZE JTOJKHOCTH [5].

CyH.ICCTBOB@’% WHCTUTYTa aJIBOKATyphl SIBISIETCS TapaHTHEW oOecredyeHus
KOHCTHUTYIIHO @x npaB U CBOOOJ Tpak/iaH, cama JesTEIbHOCTh aJBOKATOB TpeOyeT
JIOTAYECK BEPEHHOW U MPAKTUYECKH OTJIAXKEHHOW CHCTEMBI IIPABOBBIX I'APAaHTHIA
[3, c.

@d)yHKuHs{ 3allMTBl — 3TO BUJ pEeaju3alliy MpaBa Ha MPABOBYIO MOMOILb, YTO
NOJDKHA TapaHTUPOBATBCS HE TOJBKO JIMIY, IPUBICYEHHOIO K YTOJOBHOM
OTBETCTBEHHOCTH, HO TAK)X€ U JIPYTMM Y4aCTHUKAM, KOTOPbIE€ TPUHUMAIOT Y4acTHE B
YTOJIOBHOM Iiporiecce. B cBsizu ¢ 3TuM, GyHKIUS 3alIUTHl PACCMATPUBAETCS Kak
JNEATENIbHOCTh ~ YYAaCTHUKOB  TpoOlEecCa, MX  3AlIUTHUKOB, TMPEACTaBUTEIECH

(HaZieIeHHBIX TpaBaMU TEM, KOIO MPEJCTABISIIOT), 3aKOHHBIX MPEJICTABUTEIIEH,



HampaBlieHa Ha OMPOBEPKEHUE MOIO3PCHHMSI, OOBUHEHUS, BBISIBICHUE OOCTOSATENBCTB,
OIMPAaBJBIBAIOIINUX [OJ03PEBAEMOr0, OOBHHSIEMOTO, MOACYIUMOTr0, OCYXIEHHOTO,
OMpAaBJaHHOIO, WM CMSTYAIOIIUMX WX OTBETCTBEHHOCTb, IPEICTABUTEILCTBO
MHTEPECOB, & TAK)KE IPEJOCTABICHUE yYaCTHHKAaM IpoLecca MPaBOBOM MOMOIIU U
OXpaHy MX JIMYHBIX U UMYIIECTBEHHBIX IpaB [2, c. 102].

Omnpenenenve (yHKUIMU 3alIUTHl  TO3BOJISIET CHOPMYIHUPOBATH MPEAMET
3anuThl. [IpenMer 3amuTel — 3TO BBISICHEHHE M OOHapy)KEHHE noxa3a6n§3,
KOTOpbIE ONpPOBEPraloT MOJ03pEHUE WM OOBHHEHHE JIUIA, IPUBJIE gro K
YTOJIOBHOW OTBETCTBEHHOCTH, a TaK)K€ MPEIOTBPAILIECHHS HE3AKOHHO %aHI/I‘{eHI/I}I
(HapylIeHHs]) KOHCTUTYIIMOHHBIX IpaB M CBOOOJ quOBeKa,éT&yToﬁ B opouTy
YTOJIOBHOT'O CYZONPOU3BO/ICTBA. '\

IIpy  oxazaHMM  OPUAUYECKOM  IMOMOILH, %OKaT MIPEIOCTABIISET
KOHCYJIBTAIIMIO U CIPaBKU MO aJBOKATCKUM 3ar2®v1 B YCTHOM M MHCHMEHHBIX
dopmax; obecrmeuynBaeT COCTaBICHHUE 32UIBJ'ICI—Q/§ XKanob, XOJaTaiiCTB M JApyrue
JOKYMEHTBI PABOBOTO XapaKTepa; MpeCcT MHTEPECHI B CYyAaX; a TAKKE UMEET
PaBO MPEAOCTABIATh HHYIO FOPUIAYEC NOMOILb, HE 3alPEIICHHYI0 3aKOHOM.

Mecto mpaBOBBIX TapaHT JIBOKAaTCKOW JIEATEIBHOCTH B YTOJIOBHOM
npolecce B CHUCTEME YroJio (b— NpOLECCYalbHBIX TapaHTH  OmpenensieTcs
3a/layamu, HOCTaBneHHH%ﬁpeﬂ aJBOKaTaMM B YrOJIOBHOM IIpouecce, U
IPABOBBIMH paMKaMH@pme ONPEIENSIIOT CPEACTBA BBIIOJHEHUS 3THX 3a/1ad. JDTO
MECTO MOKET 6B@&)X&paKTepI/I30BaHO KaK IPOMEXKYTOUYHOE MEXAYy TapaHTUIMU
UHTEPECOB I @ymm U TapaHTUSIMU MHTEPECOB OOBMHSIEMOTO, a CaMHU NPABOBBIC
rapaHnTuu KaTCKOM NIeITEIbHOCTH B YTOJOBHOM MPOIECCE BHICTYNAIOT B POJIU
rapan?a,, c MOMOIIbIO KOTOPOr0 JOCTUTAETCS KOMIPOMHUCC M COTJIACUE MEXKIY
u ecamy NpaBOCYIHsl 1 OOBUHIEMOTO.

B yrosnoBHo-mpolieccyaqbHOM 3aKOHOAATENBCTBE JOCTYIHOCTh MPaBOCYAUS
IPOSBIISIETCS NMPEXKJIE BCErO B TOM, YTO JIMIO, KOTOPOE MPHUBJIEKAETCS K YrOJOBHOM
OTBETCTBEHHOCTH, HMEET TMpaBO IMOJY4YUTh I[PABOBYIO IOMOIIb M  OBITH

o0ecrieueHHBIM 3allUTON Ha Jr000# craguu nponecca. [Ipu 3Tom yuactue B jene

3alllUTHUKA 06ycn0BneHa BOJICU3BABIICHUCM JIMId, KOTOPOC IIPUBJICKACTCA K



YTOJIOBHOW OTBETCTBEHHOCTHM M IPaBO HA 3aIUATy OOECHEYMBAETCS CO CTOPOHBI
cyOBEKTOB, BEIyIIHUX MTPOILIECC.

PaccMoTpuM OCHOBaHMSI y4acTHsl 3alIUTHUKA (aJBOKATa) B yrOJIOBHOM JIEJIE:

— C MOMEHTA BBIHECEHUS ITIOCTAHOBJICHHS O IPUBJICYEHUH KOHKPETHOTO JIMLA B
KayecTBe 0OBUHSAEMOTO (110/103pE€BAEMOTI0) MO YTOJIOBHOMY JIENY;

— C MOMEHTA BO30YKJEHUS JeJla B OTHOILIEHUHA KOHKPETHOIO JIMLA;

— ¢ MOMEHTa (aKTHYECKOro 3aJepKaHus JIMLA, noao3pe13ae18ro B
COBEpUIEHUHN MNPECTYIUICHUS, B CIy4asiX, NPEeLyCMOTPEHHBbIX CT. 91, 92 /OBHO—
MPOLECCYAIBHOTO KOJekca P®; mpuMeHeHHss K HeMy IO CT. COJIOBHO-
IpoLECCyaIbHOr0 Kojekca P® mepsl npeceueHus: B BUAE 331(%'—&{1/151 OJ, CTPaxy
[4]; N

— C MOMEHTa OOBSBICHUS JHIY, I10J03 eQJOMy B COBEPILUCHUHU
NPECTYIUIEHUSI, TMOCTAHOBJIEHUSA O Ha3HaquI/%, Cy1e0HO-TICUXHUATPUIECKOM
DKCIIEPTHU3BI; \2\

— ¢ MOMEHTa Hayaja OCYLIECT 1 MHBIX MeEp IPOLECCYyalbHOro
NPUHYXKACHUS WU WHBIX npoueccya@x NEUCTBUM, 3aTparuBaroIMX IpaBa H
cB0OOABI JHIIA, noz[03peBaeMorK‘&BHHﬂeMoro) B COBEPIIEHWU YTOJOBHOIO
npecryrienus [1, c. 11] (b

IIpaBa u HOHHOMO'{%§BOKaTOB nepeuucieHubix B ¢r. 53 YIIK [4] moxHO
pa3ienuTb Ha TpHU pl: l)mpaBa, peann3ysi KOTOpbIE, 3AIUTHUK IOJIY4YaeT
HEOOXOAUMYIO %M&HI/IIO 0 JENy s YCIEIIHOIO OCYILIECTBICHHUS CBOEU
NEATEIBHOCT Q} IIpaBa, peaJn3alrs KOTOPBIX AA€T 3alIUTHUKY BO3MOKHOCTb
AKTUBHO TBOBATb B IIPOILIECCE€ BBISBICHUS, COOMpAHUA W MCCIEIOBAHUSA

00cTo bCTB, OINPABJIBIBAIOIINX OOBUHIEMOTO MJIU CMATYAIOIINX €r0 HaKa3aHue; 3)

1] 3aIIMTHUKA, peain3ysl KOTOphIE, OH CIIOCOOCTBYET OOBEKTHBHOCTH BEIACHUS
YIOJIOBHOTO TMPOIECCA, a TaKKE MPEAOXPaHSIET OT BO3MOXXHBIX M 3allUIIACT OT
JOMYIIEHHBIX HAPYILICHUN CBOM IIPaBa U IpaBa MOA3AIIUTHOTO.

AJIBOKAT, KOTOPBIA HCIIOJHSAET OOS3aHHOCTH 3aIUTHUKA, HE HMEET IpaBa

OTKa3bIBaThCS OT 3aIIUThl OOBUHAEMOTO WM MOA03PEBAEMOro. 3allUTHUK 00s3yeTcs



BBIIIOJIHUTH BCE, YTO OT HET'O 3aBUCHT JJISI O0JIETYCHUS ITOJIOXKEHHS OOBHHSIEMOT'O HIIH
II0JI03PEBAEMOT0, JTAXKE €CIIM COMHEHUN B BUHOBHOCTH MOCJIETHETO HE UMEETCH.
Takum 00pa3oM, MOXKHO cCJellaThb BBIBOJL O TOM, 4YTO 3alIUTHUK, KOTOPBII
SIBJISIETCS TIPEJACTABUTEIIEM OOBHHSIEMOI'O0, MMEET BMECTE C TEM, 3HAYUTECIBHYIO
CTEIEHb MPOIECCYATbHOW CaMOCTOATEIIBHOCTH, KOTOpasi 00yCIIaBIMBACTCS TEM, UTO,

I[CﬁCTB}WI MMPCKAC BCCTO B 3aKOHHBIX MHTCPECAX CBOCTO MOA3AIIUTHOI'O, OH OXPAHACT
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