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AnHOTamusi. B cratke paccmaTpuBarOTCA TEOPETUKO-IIPA Qﬂpo(ﬁneMm

MMpaBoOBbIC ACMIEKTDI MOHATHH

IMPUMCHCHU:A IIOBOOOB U OCHOBaHUM JJIA B036y}KI[CHI/ISI YI“OJIO%&HGH.& B pCaliuiax

COBPEMEHHOI'0 YTOJIOBHOTO 3aKOHOATENIbCTBA. (1/

KuaroueBble ciaoBa: 1moBoja aisi BO30YKIEHUS xﬁ'i/%Horo JIeJ1a, OCHOBaHHUS
JUTsl BO30Y KIIEHUSI YTOJIOBHOIO JIeia &

B coBpemeHHON HayKe yroJIOBHO- CCyaJIbHOI'O IIpaBa, HECMOTPsS Ha

3HAYUTCIIbHBIM OIBIT HM3y4eHHUS | a}@'&ga MOHATHS TOBOAA JUIS BO30YXKICHHS
yrOJIOBHOTO Jiela, 0 CHX nop«% TEOPETUYCCKH OCMBICJICHHOTO W TOYHO
c(hOpMYTUPOBAHHOTO OTIPEIEIT JTAHHOTO TTOHATHS, a TAK)KE OHO OTCYTCTBYET H B
VIIK PO. O
YuuteiBas TOT@&T, 9YTO HAJIWYHE IOBOJA M JOCTATOYHOTO OCHOBaHUS
SIBJISICTCS <<TquoY®'<§cqua Havajga JCHCTBUS CICHHU(DHUUSCKOTO peXXrMa yroJIOBHO-
poreccyab pEeryJIMpOBaHMsI B3aUMOOTHOIIEHUH TOCyJapCcTBa W YEJIOBEKA U
onpezxem@ peaeibpl  MPaBOBOTO IO, B paMKaX KOTOPOTO JOIYyCKaeTCs
UCIIO aHHE COOTBETCTBYIOIIMX ITOJIHOMOYUH OPraHOB M JIOJDKHOCTHBIX JIMII,
O@eCTBMIome nocynednoe mpousBojactBo» [1, ¢. 10], HeoOXomumo emie pas
MOTYEPKHYTh BaXXHOCTh TCOPETUYCCKOTO OOOCHOBAaHHUS M 3aKOHOAATEIIBHOTO
YpEryJaupoBaHusl TaHHOM 00JIaCTH.

AKTyaJIbHOCTh JaHHOW IMPOOJIEMATHKH OIPEACISACTCS TaKXKe €€ COIMaIbHOU
3HaYUMOCThI0. Kakaoe coBeplieHHOe MPecTyIUICHHWE JO0DKHO OBITh OOHApyKEHO,

BHHOBHBIC B HCM JIMIIda HaKa3dHbl, a IIOCTpaAdaBHIMC OT IPCCTYIIHLIX I[GﬁCTBHfI



rpaXkJaHe TMOJYYUJIM 3allUTy U MOMOIIb FOCYJapCTBa M €ro MpaBOOXPAHUTEIBHBIX
opranoB. CyliecTByeT Tak)Ke OMaCHOCTh HEOOOCHOBAHHOT'O «3aKa3HOT'0» YT'OJIOBHOTO
MpECIIEIOBAHUS, KaK CPEJICTBA YCTPAHEHUS KOHKYPEHTOB, KOTOPOE MOXKET UCTIOPTUTH
OOIIIECTBEHHYIO U JCIOBYIO PEIMYTAlMIO TPaKJIaHWHA, MPHUBECTH K OOIIECTBEHHOMY
MOPHIAaHUI0, OAHKPOTCTBY M HEBO3MOXXHOCTH BECTU OWU3HEC W MPHUBBIYHYIO KU3Hb B
JlaIbHEHIIIEM.

Cratess 6 VYIIK P® mnpsMo yka3blBaeT Ha TO, YTO OJHUM U3 réaBHI)IX
Ha3HAYCHUN YTOJIOBHOTO CYJAONPOM3BOACTBA SIBIIAIOTCS 3alllUTa IIPaB gHHBIX
WHTEPECOB JIUI] U OPraHU3alNM, TOCTPAJAaBIINX OT MPECTYIUICHUH, 3 %\HHqHOCTH
OT HEOOOCHOBAHHOTO YTOJOBHOTO MpEeCcieOBaHUSI, OCYXKICH ,&‘paHH‘IeHI/IH ero
KOHCTUTYLIMOHHBIX TIpaB U CcB00OJ. PaBHOLIEHHBIM 3HACTCS HE TOJBKO
CIIPABENIMBOE HAKA3AHUE JIWII, COBEPIIMBIINX YTOJIOB CTYIUICHHE, HO U OTKa3
OT  yrOJIOBHOTO  MPECIEA0BAHUSA HCBI/IHOBHBI%, OCBOOOKIECHHE HX  OT
HECTIPABEJIMBOTO  OOBUHEHUS U HaKa3aHuQ\ eaOmnuTaus KaxkJaoro, KToO
HEOOOCHOBAHHO TOJIBEPICSl YTOJIOBHOMY TP OBaHMUIO.

Bce ot 3agaum HpHo6peTa}%&B 0 AaKTyaJbHOCTh €II€ Ha CTaJAuu
BO30YXKJIEHHUS YT'OJIOBHOTO HCH&.Q&TOMY YTOJIOBHO-TIPOLIECCYTBHBIA  KOJIEKC
Poccuitickon denepanuu B cn aeHOM pasnene VII «Bo30yxkaeHue yrojioBHOTO
JIe71a» KOHKPETU3UPOBAI \I/IOpacmann MOJIOKEHHUSI, PETIAMEHTUPYIOIINE TAHHYIO
CTAIMI0 YTOJIOBHOI'O ecca, BHECA CYIICCTBCHHBIE H3MECHEHMS, Kacaroluecs
POLETYPBI B03@ﬂemm YTOJIOBHOTO JieJla, IPOIIECCYaIbHOTO OQOpPMIICHHS
MMOBOJIOB ISl BO30YKIEHHUS YTOJOBHOTO JIela, CPOKOB MPOBEPKH COOOIICHUN O
npemym@ X, IPOLECCYAIBHOTO CTaTyca yYaCTHUKOB JIaHHOW CTaJAWU U JIp.

MOHATHO W3 BBIIIECKA3aHHOTO, TNEPBOHAYAIBHBIM M OYEHb BAXXKHBIM
3@M YIOJIOBHOTO TIpoIlecca SIBIISICTCS CTaausl BO3OYXKIEHHS YrOJIOBHOTO Jiena,
KOTOpasi MpeAcCTaBisieT co00i 3aKOHOIATENIbHO YPETYJIUPOBAHHYIO NESITEIHHOCTD 10
MOJIYYEHHUIO, PErucTpalud U TpoBepke HHMOpPMalMK O MPECTYIUIEHUHU, C UEIbIO
INPUHATHS PEIICHUsS O BO30YXICHWHW YrOJIOBHOTO Jeja Jru00 OTKa3e B €ro

BO30YXKJIEHUH.



OcHOBHOI 3ajayedl JaHHOM CTaauW YrOJIOBHOTO Ipolecca SABIISETCS
OTpE/IC/ICHNEe HaJW4Yusl WM OTCYTCTBHSL HEOOXOJMMBIX MPEANOCHUIOK IS
BO30YXJIEHHUSI YTOJIOBHOTO Jeia. B KayecTBe TaKOBBIX BBICTYNAOT TOBOA U
JIOCTaTOYHBIC OCHOBAHUS ISl BO30YXKJIEHUSI YroJIOBHOTO Jena. OpraHbl JTO3HAHMS,
cienoBaTelb W MPOKYpPOp, C OJHOM CTOPOHBI, OO0s3aHBI HE3aMETUTEIHHO
pearupoBaTh Ha KaxAblid (DaKT OOHAPYKEHUS MPU3HAKOB MPECTYTUICHHUS, & C IPYTOi
CTOpPOHBI, HU B KOEM CJIy4ae HE JIOJDKHBI IOMYyCTHTh HEOOOCHOBAHHOE B036y6n’egme
yrojoBHoro jaena. Ha stom srame nocynaeOHOro mpou3BOJACTBA HE CTa /I/I HE
pelarTCs 3a/laud JOCTOBEPHOTO YCTAHOBJIIEHUS BCEX O6CTOHTGHLCT@ETYHHGHI/I}I
1 M300JIMYeHUS BUHOBHOTO [4, c. 15]. Q

Ntak, MOMEHTOM Hauaja  yroOJIOBHO-IIPOIECCYAIbHON  JESATEIbHOCTHU
CTAaHOBUTCSl TOCTyIUICHHE UWHGOpPMAIMU O COBEp WU TOTOBAILIEMCS
MPECTYIUICHUH, YTO C TOYKH 3PEHUS BaKOHOILaTeJIBCT%HBJIHGTCH 3aKOHHBIM TOBOJIOM
TUTSE BO30YKICHUST YTOJIOBHOTO JIEa. \2\

OnHako ciielyeT OTMETUTD, UTO yTOJ -IpolecCcyallbHOE 3aKOHOJATEIbCTBO
HE JaeT YETKO cq)opMyanOBaHH(@ OmnpenesieHus] TOHSATUS TOBOJAA ISt
BO30YXKJIEHHS yTOJOBHOTO JIeTa. C{ 140 VIIK P® «IloBoabl U OCHOBAaHUS JJIst
BO30YXKJIEHUS YTOJIOBHOTO ne@ JEPXKUT Pa3bsICHECHUE MOHATHUS «OCHOBAHUS JJIs
BO30Y)KJICHHUST YTOJIOBHOTO . JIeJIa», OMpEAeNsisi WX KaK «HAJINYAE JTOCTATOYHBIX
JIAHHBIX, YKA3bIBAIOIL] \énpmHaKH npectymieHus» (m.2 cr.140 YIIK PO).

B cr. 140 gﬂﬁ P® paH TONbKO McUEpnbIBAIOIMK MEPEUYEHBb IMOBOAOB JJIA
BO30YKJIEHU JIOBHOTO JieNla, B KAayeCTBE TAKOBBIX IMPHU3HAIOTCS: 3asBJICHUE O
npemym@ ; sIBKA C TIOBUHHOMW; COOOIICHHE O COBEPIICHHOM WM TOTOBSIIEMCS
pecT HUU, TIOJIYYEHHOE W3 MHBIX HMCTOYHUKOB; MOCTAHOBJIEHHE MPOKYpopa O
H BJICHUM COOTBETCTBYIOIIMX MAaTE€pUalioB B OpPraH IMpeaBAPUTEIBHOIrO
paccieoBaHus IJis pelieHrst BOIpoca 00 yroJ0BHOM IIPECiieI0OBaHUMY.

B cBsi3u ¢ OTCYyTCTBHEM TOYHO CPOPMYIUPOBAHHOIO OMPEACIICHUS MOHATHS
«TOBOJ, JJ11 BO30YXKICHUSI YTOJIOBHOTO JIeJiay, pa3perieHue BOMPOCOB, CBSI3aHHBIX C
HA4yajoM YTOJIOBHO-TIPOIECCYaJbHOM JEATEIbHOCTU, U B YACTHOCTH, MOHUMAaHHUE

TOr'0, 4TO MPCACTABIISACT coOoi IHOBOA AJIA BO36Y)KI[CHI/I$I YTOJIOBHOTO JZI€JIa U KaKOI'o



pona (pakTel MOTYT BBICTYNAaTh B KaYECTBE TAKOBBIX, MIMEET OOJIBIIIOE MPAKTHICCKOE
3HaU€HHE, B TOM YHUCJI€ U B CHJIy TOTO, YTO B IOCTAaHOBJICHHH O BO30YXICHHUU
YTOJIOBHOIO JieJla HEOOXOAMMO YKa3bIBaTh, KAKUE KOHKPETHO MOBOJbI UMEIU MECTO
IpU pa3pelieHr BOIPOCa O BO3MOXKHOCTH BO30YXIACHHS YTOJOBHOTO Jieja Ju0o
OTKa3e B €r0 BO30YKICHUHU.

Bompoc 00 ompeneneHnn TOHITHS «IMOBOM IS BO30YXKIEHUS YTOJIOBHOTO
Jiea» B HACTOSIIEE BPEMsI SIBJISIETCSI CHOPHBIM B YTOJIOBHO-IIPOLECCYATIbHOM IIPaBeE.

OpnHu ydeHble paccCMaTpUBAIOT MOBOJIBI K BO30YKIEHHUIO YTOJIOBHOTO JeJIa KaK
UCTOYHUKHM TEPBUYHBIX CBEICHUM O NPECTYIUICHUHU, JAPYrHe CUHUTAIOT UX
IOpUANYECKUMU  (aKTaMH, HA OCHOBAaHMU KOTOPBIX OCYLIECTBISIOTCS  BCE
NOCJIEAYIOIINE IOPUINYECKUE ACHUCTBHUS.

bonee pacnpocrpanena nepBas Touka 3peHusd. Hampumep, II.A. Jlynunckas
ornpesensiia MoBoJA K BO30Y)KJICHHUIO YTOJIOBHOTO Jiejla KaK MCTOYHHUK, U3 KOTOPOIO
«JIHIlaM, YIOJHOMOYEHHBIM Ha BO30YXKJIEHHE YTOJOBHOIO Jiejla, CTaHOBATCS
W3BECTHBI CBEJICHUS O COBEPIIECHUM WJIM TOTOBSIIEMCS MPEeCTyIUIeHun» [2, c. 455].

[Io MHEHMIO APYrux MPOLECCYANTUCTOB, YIOJOBHO-IIPOLIECCYAIbHBIM 3aKOH
IpHIaeT MOBOJAaM 3HAUYCHUE IOPUANYECKUX (PAaKTOB, MOSBICHUE KOTOPBIX BIEYET 32
co0o0¥ He0OX0IUMOCTh PACCMOTPETH BOIIPOC O BO30YKJIEHUHU YTOJIOBHOIO Jea.

Hanpumep, B.II. MankoB omnpenenser MoBOX KakK «IIOCTyNMBIIMM B
KOMIIETEHTHbIE OpraHbl MH(POPMAIIMOHHBIN CUTHAJ, KOTOPBIHA, C OJHOW CTOPOHBI,
COJICP>KUT CBEJICHUS O MPU3HAKAX MPECTYIUICHUMN, a ¢ APYrol — MpeacTaBiIseT coOoit
opuaudeckuii  ¢akt, TpeOyIomuid OT COOTBETCTBYIOIIETO OpraHa COBEPIICHUS
ONPEIEIECHHBIX, IPETyCMOTPEHHBIX 3aKOHOM JIeUcTBHI» [1, ¢. 198].

B Teopun yronoBHo-mpoIneccyaabHOro npapa npeAnpuHUMAIINCh TaKKe 1aru
K KaQUeCTBEHHO MHOMY IOJXOAY K OMNpPENESICHUI0 IMPaBOBOM MPUPOJIbI MOBOJIOB IS
BO30Y>KJIEHUS YTOJIOBHOTO JIETa.

[Ipoananmu3upoBaB pasHble TOYKH 3pEHUS Ha JlaHHyl MnpooOiiemy, A.P.
MuxaineHko, OpUIIea K BbIBOAY, 4YTO TOBOJ SIBISETCS «BAXKHBIM YCIIOBHEM,
PEANOCHUIKOM, o0y UTEIbHBIM Ha4yajioM YTOJIOBHO-ITPOLIECCYAIbHOMN

NEeSTENbHOCTH KOMIIETEHTHBIX OPraHOB IO Pa3pellieHHI0 BOIpoca O BO30YKIECHHH



YTOJIOBHOT'O Jieia U BO3MOXKHOCTH BEACHUs paccieaoBaHus» [3, c.23-24]. Orta Touka
3pEeHUd Hallla CTOPOHHUKOB CPEJIU IPYTUX MPOLECCYATUCTOB.

Onupasch Ha aHaIU3 YKa3aHHBIX TOYEK 3pEHUsi, HaM Obl XOTEJIOCh
IPEACTaBUTh CBOC BUJICHHUE IMOHITHS MTOBOJA IS BO30YKICHHUS yTOJIOBHOTIO JIeya.

Ha wam B3rasg, moBoj st BO3OYXKACHHS YrOJIOBHOTO Jejia — 3TO
IOPUIUICCKUN aKT, OCYIIECTBISIEMBIN MMyTeM TMepeaadn COOOMIEHUSI O COBEPIIICHHOM
WM TOTOBSIIEMCS MPECTYIUICHUU B OINPEACICHHON 3aKOHOM MUCBMEHHOUW (hopMe u
MOPOXKIAIOIINN 00s13aHHOCTh YIOJIHOMOYEHHBIX T'OCYJIapCTBEHHBIX OpPraHOB M HUX
JOJDKHOCTHBIX — JIMI] HA4YaThb COOTBETCTBYIOIIYIO  YTOJOBHO-IIPOLECCYAIBHYIO
JEATEIbHOCTb.

IOpuandeckum akToM COOOIIEHUE O MPECTYIIJICHUH CTAHOBUTCS B CBSI3U C TEM,
YTO MPEJCTABICHO B OMNpPEACICHHON 3aKOHOM (popMe (3asBIICHHE O IMPECTYIUICHUH,
SBKa C IOBUHHOW M Jp.), COJEPXKHUT YKa3aHWE Ha TPU3HAKU NPECTYIUICHUS B
COOTBETCTBHUM C YTOJIOBHBIM 3aKOHOJATEILCTBOM U BIJIEUET 3a COOOW OIMpeeeHHbIC
IOpUINYECKHUE TTOCICACTBUSA, TAKME KaK BO30YKJICHUE YTOJIOBHOTO Jieja IIPH HATUIHH
JIOCTATOYHBIX JIOCTOBEPHBIX JIaHHBIX, JHUOO OTKa3 B €ro BO3OYXXIEHUMU IpU
OTCYTCTBHH TAKOBBIX.

Cnenyert Takxe HOHI/IMH&“ITO MOBOJIOM JIJIs1 BO30YXKEHHUS yTOJOBHOIO Jea,

MOKET CTaTh TOJIBKO TO COOOUIEHUE O MPECTYIIEHUH, KOTOPOE COAEPKUT yKa3aHUE
A\ V4

Ha psi/i IPU3HAKOB, COOTBETCTBYIOIIKUX TOMY WJIM MHOMY BUAY mnpecTymieHus mo YK
PO &
.
Wrak, moBox st BO30YKIEHHUS YTOJOBHOTO Jella — 3TO COOOIIEHHE O
<N

COBEPILIEHHOM WJIM TOTOBSIIEMCS] MPECTYIJICHUH, CAETaHHOE B MUCHMEHHOU (opme

VAR S
YACTHBIM JIMIIOM JHOO YIOJTHOMOYEHHBIM JOJDKHOCTHBIM JIMIIOM, COJIepiKaliee

~
yYKa3aHWE Ha IPU3HAKH, XApaKTEPU3YIOIIME NAHHOE NCSHUE KaK IPECTYILICHUE, B
COOTBETCTBHH C YTOJIOBHBIM KojiekcoM Poccuiickoit Deneparuu, 1o GakTy KOTOPOro
YIOJIHOMOYEHHBIE OpraHbl 00s3aHbl MPOBECTH COOTBETCTBYIOUIYIO IMPOBEPKY U IpHU
HAJIMYMU JOCTATOYHBIX JOCTOBEPHBIX JAHHBIX MPUHATH PEIICHHE O BO30YKICHUU

YyrOJOBHOrO Jena, JuOO OTKa3aTb B €ro BO30YXACHUM IMPU OTCYTCTBHUU

HEOOXOIMMBIX OCHOBAHUMH.



JanHas hopMyaupOBKa MOTJIa ObI BHECTH SICHOCTH B IOPHIMYECKYIO TIPUPOIY
MOHATHUS MOBOJA JJisi BO3OYXACHUS YTOJIOBHOIO JIeNia U MOCITY>KUTh TEOPETHUYECKOU

OCHOBOM JJIs PAKTUKYIOIIUX FOPUCTOB.
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