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AHHOTaHI/IH. B crartne PacCMOTPCHbBI OCHOBHBIC %&/I‘IGCKI/IG OTallbl

npaBse

pa3BUTHsS HMHCTUTYTa HMCKOBOM JAaBHOCTH, KaK 3(1)(1)€KTI/I crnocoba 3aluThl
CyOBEKTUBHBIX I'PaXKIaHCKUX MPaB.

KuroueBble ci10oBa: rpaxJaHCKOE NIpaBo, I/]%pplxm rocyJapcTea W IIpaBa,
croco0 3amuuThl CyObEKTHBHBIX Fpa)KI[aHCKI/IXQQ) B, PUMCKOE€ IIPpaBO, COBETCKOE

IIPaBO, MHCTUTYT UCKOBOM JAaBHOCTH B Ipa OM IIpaBe.

O

CnoXusiocs Tak B UCTOPUH, Q&AHHM U3 OCHOBHBIX CIIOCOOOB OOpalieHus B
CyJleOHbIE OpraHbl 3a 3alUTON , KOTOpBIC OXPaHSAIOTCSA 3aKOHOM, SIBJIACTCS UCK.
Hck saBusgercs rnaBHLIM\&CHOBaHHeM JUISL BO3OYXIEHUS T'Pa)kJIaHCKOTo Jena.
ITonATHEe «HCK» rpamWOM 3aKOHO/ATEIbCTBE 03HAYAET OYKBAJIIBHO «UCKATh», TO
€CTh UCKaTh CYyJI€ @GBGI{HI/IBOCTB, CBOIO IIPaBOBYIO 3alUTy. B cBOE Bpems pumisiHe
noJiarajay, 4 Q}aBHoe 3aBEpLICHUSA U LIEHHOCTH JaBajla TOJBKO 3allliTa B CYJIE

JIMYHOTO
Ol W3 JPEBHEPUMCKOM IIPAaBOBOW CHUCTEMBI, BOIIPOC, CBS3aHHBIA CO
v M HCKOBOM [JAaBHOCTHM, BCerja O3HAa4al O IIOTallleHUU 3aKOHHOU
IIPOLIECCYAIbHOW 3allUMThI. JlaHHBIE NEUCTBUA NPEANPUHUMAIUCH HA OCHOBAaHUU
TOTO, 4YTO 3aUHTEPECOBAHHOE JMLO OIPEACICHHBI NPOMEXKYTOK BpPEMEHM HE
II0JIB30BAJIOCH MPABOM 3aLUThl CBOUX UHTEPECOB. Ecim paccmaTpuBaTh «1aBHOCTBY,
KaK MOHSTHE — TO OHO OOOCHOBBIBAETCS CIEAYIOIIMM OINpPEACICHUEM «JAaBHOCTh —

3TO UCTEUYECHHE ONPEJIECICHHOrO MPOMEKYTKA BPEMEHN» Ha OCHOBAHUU YTPAThl, JINOO



npuobpeTeHus mpaBa. Bpems, koTopoe BIMAET Ha MPAaBOBBIC, 3aKOHOAATEIHHBIC
MHCTUTYThl HEMOCPEICTBEHHO B3aMMOCBA3aHO C IOHATHEM «JaBHOCTb». Ho, ecnu
BHHUMATEJIbHO PACCMOTPETh U JOCTATOYHO T'TyOOKO M3YUYUTh KOHLEMIIHMIO, KOTOpas
TECHO CBsSI3aHHa C JIaBHOCTbIO, TO OHa (PaKTUUYECKHM HE HOCUT XapakTepa
npakTUyHOCTH [1].

«/laBHOCTb» TOHMMAaEeTCs B TEOPUU IMpaBa MPOUCXOISAIIME HW3MEHEHUS
(opMupoBaHus IpaBa MyTeM MPUMEHEHUS WM HCIOJIHEHHS €ro B onpeneé::mle
MOMEHTBI BpeMeHU. OHO MOXKET MOJpa3JeNsThCsl Ha pa3HbI€ THUIIbI, BCE gI/IT oT
XapaKTEPHOI'O BIIMSHHUE, KOTOPOE MOKET OKa3blBaThCs Ha IIpaB %{L\emm, U
BPEMEHHOTO Mepuoaa HeOOXOAUMOTro ISl COBEPIICHUS JENUCT ﬁ& IOpUINYECKOM
JUTEpaType CYUIECTBYET JiBa BUJA JABHOCTH: MEPBOE 3TO %Tb NOTracUTEIbHAs;
BTOpasi — 3TO JaBHOCTb NpuodperatenbHast. [Ipumensun HbIe (DOPMBI UCXOAS U3
BO3HUKAIOLIUX OOCTOSITENILCTB W Ha 4YTO, B O%M, oOpamiajioch BHUMaHUE
NPHOOPETEHNE WITH TTOTEPSL. \2\

B rpaxnaHckoM 3aKOHOJATENIBCT @CCDCP (Poccuiickass CoBetrckas
®enepatuBHas ColManucTUYECKas Pecq%%ﬂ?@) 1922 rona cpok MCKOBOW TaBHOCTHU
IpeKpalaics Mpyu UCTECUYECHUH Tpf‘{ IPU OTCYTCTBHM 3aKOHHBIX OTPaHUYECHUI
(cratbs 44 'K PCOCP 1922)@{&% CTaThsi TOBOPUT O TOM, YTO B HEW copepKaTcs
TaKXXe U IPaBOIIOrallaro PUTEPUN CBSI3aHHBIM C HCKOBOU JTaBHOCTBIO.

B mpnnnqecxl@‘&:%mn(, UCCJIEIOBAHMSX, JINTEPAType CUUTAIOCh, YTO

OCHOBHBIC HOHHT@&BHB&HHBIG C MCKOBOH JaBHOCTBIO, TaAKHE KaK («CpOK HCKOBOU

JaBHOCTH)), @06peTaTenLHaﬂ n InoraCuTcCiabHas I[aBHOCTB») SABJIAROTCA

CUHOHMMaMu. B IpeBHEpUMCKOM 3aKOHOJATEIBCTBE TAKXKE MPUMEHSJIACH JIaBHOCTD
onpe Hasl U HEolNpeeIeHHAs:
1) «ompeneneHHass IaBHOCTb» — OTO OOCTOATENHCTBA, BO3HUKAIOIIUE U

3aBUCSLIME OT OINPEIEIICHHOTO EPUOAA U CPOKA BPEMEHU;
2) «HeompeaeneHHas TaBHOCTh) — 9TO OOCTOSITENIbCTBA, KOTOPhIC (DAKTUIECKU

HC NMCIOT TOYHOI'O CpOKa JaBHOCTH.



Tak, «mpITasich MOracuTh HUCK JaBHOCTBHIO, OJHO JIULO (PAaKTUUECKH TepseT
IpaBO Ha TMOJaYy HCKAa, a JPYroe OCBOOOXKIAIOT OT TSAXKOBI, KOTOpas MOXKET
KOHUYMTBLCA B €ro moTepro» [3].

Hukakux orpannyeHuit (Qaxtudecku He OBUIO COTJIACHO PHUMCKOMY
IrpaXJAaHCKOMY  3akoHOjaTenbcTBY. CpoOK ~ MCKOBOM  JaBHOCTH  BIEPBBIC
MCIIONIb30BAJICSI B MPETOPCKOM YKasze: «3aKOHOM OBLI OMpPENENeH CPOK z[aBHOC’T{ B
OJIMH T'OJ». o
Pumckoe 3akoHomarenbcTBO 424 roja NPUMEHSIIO CPOK I/ICKOBO@SHOCTI/I
PaBHBIN TPUALIATHIIETHEMY CPOKY aaBHocTH. HoBesia pumckoro mnp %kmoqana%
B TOM, YTO OCHOBaHMEM JaHHOTO (akKTa SBISUIOCH OMpeN] «TO, 4YTO HE
UCIIOJIb30BAJIOCHh 4YEJIOBEKOM B TEYEHHE €ro )KI/ISHI/I %OJ’DKHO HapYILIUTh
CIIOKOMCTBUE U )KM3Hb CErOJIHAIIHEr O, HACTOSIIIET0Y.

B pumckom 3akoHOaTENbCTBE OBLIO TpU OCHWIX yCIIOBUSA AJI TOTO, YTOOBI
MOKHO OBLTO MPUMEHHUTH JABHOCTH! BO3HHK<123 M€ TPETEH3UH, HENPEPBIBHOE
TE€YEHUE CPOKA U UCTEYEHUE €TO.

1. Bo3HukHOoBeHue, a Takxke o '%% aHue camoil npereHsuu. «JIo0oH, KTo
MOKET BIAJETh KaKUM-JTHOO np%ﬁ& MOXET MMETh IPAaBO Ha 3alIUTYy CBOMUX
3aKOHHBIX TIPABY. %

2. Kpome Toro, H@S{OAHMO, 4TOOBl JJAHHOE BpeMsi OBbLIO HETMPEPHIBHBIM.
[TocTostHHO MoAIEpXk Csl TOJIBKO TOT IEPUOJl BPEMEHHU, B TEYEHUE KOTOPOIO 3TO
paBo HE ObLIO 61@&[0%303%0.

3. [JaHHOe 0OCTOSTENBCTBO TJIACHT O TOM, 4YTO TPH  YCJIOBHSX
BLIIHGYH(@ THIX JABYX, MCKOBOH 3asiBieHWE (AKTHUUECKH YXKE HE MOTJIO OBITh
npenb HO.

DddekT naBHOCTH OKa3bIBaeT CBOEC BO3JCHCTBHE (DAKTUUECKH Ha BCE
UMYIIIECTBEHHbIE MpaBa. Bo3aeiicTBUE OCYIIECTBISAETCS IMyTEM IMOMCKA TaHHBIX TPaB,
a 3aTe€M HEIOCPEICTBEHHO UX 3alIUThI B CYJEOHOM MOPSIJIKE.

IIpakTryecku Be3/ie B HAYYHOU JINTEPAType CUNUTAJIOCh, YTO IIPaBa BCEX BUIOB
MOTYT IPUOOpETaThCs, @ TAKXKE MOramarbcs AaBHOCThIO. OcoO0l KPUTHKE B CBOEM

JOCTaTOYHO 3HAMCHHUTOM COYHMHCHHH «CHCTCMa HeﬁCTBYIOIHCFO PUMCKOI'O IIpaBa»



noaBepr aBTop-uuBUiIKMCT CaBuHbU. OH paccMOTpeNl TJIAaBHYH0 OCHOBY HCKOBOIl
JABHOCTH M OINpEIeNIUil, 4YTO HUBWIM30BAHHOMY OOILECTBY HEOOXOAMMa, MPEXKIe
BCEr0, CTAaOMJIBHOCTh, @ TAKXKE€ H3YUYECHHE CYIIECTBYIOIIMX HAa TOT MOMEHT BCEX
MPaBOOTHOIIICHUH [4].

Ha ocnoBanuu crateu 45 I'K PCOCP 1922 roma npu ycClIOBUM, €CIHU
paccMmaTpuBaTh 00Jiee COBPEMEHHBIN MEPUOJl — CPOK HMCKOBOW JaBHOCTH cqmas;g c
MOMEHTa, KOIJla BO3HUKAJIO MTOJIHOE MPABO HA KCK. o

B 1964 romy I'paxnanckuii Komexc PCOCP onpenenuin cpo&b{mBoﬁ
JABHOCTH, KaK CPOKHU IO 3aIUTE MpaB TpeOOBaHWI OT JMI, MpaBa %HX ObLTH
HapyuieHbl. DakTU4eCcKku, TO k€ BpeMs, B Kojaekcax 1922 ro a<§aK>Ke 1964 rona
TOBOPHUJIOCH O TOM, YTO OOIIMIA CPOKU UCKOBOM JTaBHOCTHU C 51 Bcero 3 roga u
YTO CIENUATIbHBIE CPOKU, MOTIU OBITh YCTAHOBIICHBI T 3akoHogaTenbcTBOM. K
npumepy, B 1964 romy B cratbe 79 Fpaxcz(aﬂ@ro Konekca PC®OCP Obun
IPETyCMOTPEHO COKpAILEHUE CPOKOB H&BHOC’% npuMepy, B HCKaX, KOTOpPBIC
CBSI3aHbl C OTCYTCTBHMEM BEIIEW U TOBAp, (&ompme ObBUIM TPOMAHBI, a TaKKe
CIIeLIMAJIbHBIE CPOKH JIAaBHOCTH, KOTOpB Qoeﬁ CYILIHOCTH, KOpOY€e OOIIMX CPOKOB
U MpeIHa3HAYEHHBIE JIs TOTO, ‘ITO{%HBHG“IL YIPaBOMOYEHHOE JIUI0 OBICTpEE MO
JIEHCTBOBATh OTHOLIEHUIO K HE BHOMY JIOJDKHHKY.

Panee, Ha MOMEHT K%a BUT TIPUHSAT 3aKOH, (DAKTUIECKU HE OBLIO pa3/ecHus
HEJICHCTBUTENBHBIX C Ha «HUYTOKHBIE» U «OCIOPHUMBIE», YTO B CBOIO OUYEPEb
TOBOPUJIO O TO]\@'&TO 9TO HM KaK HE OTHOCWIOCh K pa3iuyusM CpoKoB. B
FOPUIUYECKO uTepaType JAaHHOE JICJICHUE  HEJCUCTBUTENBbHBIX  CHEJIOK
CYILIECTBOR éeme 710 pEeBOJIOLMOHHOTO TepeBopota B 1917 rogy. Tak, yueHblil —
[IUBU H PacrepsieB oTMeuan TOT (hakT, UTO «IpU MOAPA3AEIECHUU CHECIOK Ha
B HUYTOXHBIE, a TaKXE OCIOPUMBIC, YUCTO (OPMAIBLHBI MOMEHT JOJKECH
NPU3HABATHCSI OCHOBHOM JUIsl MIEPBOTO, a JUIS MOCIEIHEr0 — JOJKHA MPU3HABATHCA
MaTepuaibHas OLICHKA.

Ucxons w3 wMHeHUM OOJBIIMHCTBA aBTOPOB pabOTaBmIUX B  00JACTH

IOPUCIIPYJICHLIMH, TOHATHE TPaX]AAHCKO-MPABOBOr0 000poTa (PaKTUYECKH TpedyeT

I[CﬁCTBHH MO0 YCTAHOBJICHHUIO OIIPCACIICHHOI'O BPCMCHHOIO IICpHUOJa, a TAKKC OHO



MNOJJICKUT 3alllUTE€ CO CTOPOHBI CYAE€OHBIX OpPraHoB, 4YTO B CBOI O4Yepelb
CTUMYJIUPYET BCEX CYOBEKTOB JAHHBIX MPABOOTHOIIEHUN K MPAaBOBOW aKTUBHOCTH.

MoXHO CKa3aTh, YTO HEOINPEAEIECHHOCTh IPAXKIAHCKUX MPABOOTHOIICHUMN st
HUX SIBJISIETCS HEECTECTBEHHBIM IIPOLIECCOM, HEHOPMAJbHBIM COCTOSIHUEM, C
KOTOPBIM 3aKOH HE MOXET corjacuThcsi: «B OOBEKTUBHOM CMBICIE CYIIECTBYET
000CHOBaHHOE pa3finyue — T.€. CUCTEMa 3aKOHOJATEIbHBIX HOPM, PETYIUPYIOUIUX
OTHOIIEHHUS, CBSI3aHHBIE C 3aIIUTON Ipa’kJaHCKUX TpaB» [3]. o

CpoK HCKOBOH JaBHOCTH HE MOXET SIBJISITHCA OMNPEICIICHHBIM @HHHM
MEepUOJOM, B TEUEHHE KOTOPOr0 3aMHTEPECOBAHHOE JHUIO B IIpa aTUTCAd B
cyneOHble Opranbl IJsl JalibHEUIIEH 3alIUThl CBOMX 3aKOHHBI & JTHAKO, 3aKOH
HE 3ampeniaer o0palarbes, B CyJeOHBI OpraH yxe Moci x§npnr01aopa. [Tpum
TaKUX OOCTOSITENHCTBAX, JNOJKHUK (KpeauTop) ¢axt yX€ HE B COCTOSIHUU
TpeboBaTh BO3BpaTa Ha J0OPOBOJIHLHOM OCHOB&HI/I@OCJ’IC TOr0, Kak HCTEK CpPOK
MCKOBOM JTaBHOCTH. \2\

B crarbe 195 I'paxkmanckoro 3ak TesnbcTBa Poccum «Cpok HMCKOBOM
JABHOCTHUY» — 3TO YCTAHOBJICHHBIM CpOK@T ro, 4YTOOBI B €0 MEPUO/I, MOKHO OBLIO
3allUTUTh MpaBa IO Hp@I[’bSIBJ(&My UCKYy JMIA, YbM IIpaBa COIJIACHO
3aKOHOJIATEIbCTBY OBUIM Ha pl. Mcxonsa W3 JOaHHOW JIOTMKH, ONUpPAsCch Ha
HAy4YHbIE HCCIICIOBAHUS \521 JTAHCKOTO 3aKOHOJATENIbCTBA CaMO OMpeJIeJICHHE
NOHATHUS, Kak «cpo«é&owﬁ JTaBHOCTH» TpeOyeT pedopmMupoBaHus, a TaKKe
r1yOOKOro yToq@['Sm TpeOyeT Takoe TNOHSATUE KaK «3aKOHHAas 3aluTa IpaBa
TpeOOBaHUSD) U 00CyXJaeTcsi KOHKpPETHasl CUTyalldsl CBSI3aHHAs C 3al[UTOM
KOHKpGTI@ CKOBOT'O 3asiBJICHHSA, TO HEMOCPEACTBEHHO JaHHas 3alura Oyler
3aKJI Csl B TOM, UTO OHA U OYyJIeT yJOBJIETBOPATh UCK. B 00cTOsITENLCTBAX, KOT 1A
C@I{&BHOCTI/I UCXOJ1 U3 MHEHHUS 3aKOHOJATENbCTBA, OYAET SBISATHCA MEPUOIOM
BPEMEHHU I 3alllMThl TpaB TpeOOBaHMs, TO JAHHBIA CpPOK OyJeT SBISATHCA
BPEMEHHBIM MIPOMEKYTKOM TUTSt MPUHATHS CyneOHBIMU OopraHamu
YAOBJIIETBOPUTEIBHOTO PEIICHUS MO NPEAbSIBICHHOMY UCKOBOMY 3asiBIICHHIO. ABTOP

nuswimct M.S. KupumnoBa, KoTtopas uccienoBaja «CpOK HCKOBOM JTaBHOCTH»



BBIIIECKAa3aHHOE MTOCUYMUTAJIA JOCTaTOYHO HE OOOCHOBAHHBIM OIPEACIIEHUEM, TaK Kak
110 €€ MHEHHUIO:

— 3aKOHOJATEJIbCTBO HE MMEET MPaBO YCTAHABIMBATH TAKHE€ CPOKH, KOTOPHIC
Obl MpeaHa3HAYalIuCh JJIs YAOBJIETBOPUTEIBHOIO PEIHICHUS CyJa IO 3asgBICHHOMY
UCKY;

— NpU BBIHECEHUU CYJCOHBIMH OpraHAMHU PELIECHUN periamMeHTalus CpPOKOB
UCKOBOM J1aBHOCTH — 3TO BONPOC MPOLECCYyaJIbHON HAIpPABICHHOCTH, & CaM CPOK
VCKOBOM TABHOCTH €CTh HE YTO MHOE, KAK MaTEepUaIbHOE NIpaBo [2]. -

Hcxonas u3 ananusa UCTOPUU Pa3BUTHUA U (POPMUPOBAHUS HCK BHOCTH B
IrPAXKIAHCKOM 3aKOHOJATEIbCTBE, MOYKHO OIPEACIUTH BBIBO &)M 4YTO JIaHHAs
00J1aCTh TPaXkJAAHCKOTO 3aKOHOAATENIbCTBA MMEET aKTyall Q U HEMaJOBAXKHOE
3HayeHue. MHoOrume UMBHIMCTBI B 00JacTU Tpax ro 3aKOHOJATENbCTBA
npeayiarajid CBOM BapHaHThl, [0 PEUICHUIO Bonibpls CBSI3aHHBIX CO CpOKaMu
HCKOBOW JAaBHOCTH U C OOJBIIMHCTBOM W3 HIQ@ OKHO HE COIJIACUTCS, TaK Kak
OCHOBHAsl LI€JIb MUICKOBOM JTaBHOCTHU 3TO 32 @CTOPOH OT CyAeOHBbIX MpPEeHUuH, mpu
00CTOSATENBCTBAX, KOTIa OBUIO MPEIbs QCKOBOG 3asiBJIEHUE CITyCTS JOCTATOYHO
JOJTMI  TPOMEXYTOK BPEMEHMU. I8 W3 3TOr0o, MOYKHO OIpEeAesd, 4YTO B
IOpUINYECKON HayKe C}QHGCT]@%&SHH‘IHBI@ NOAXO/bI K ONPENEIICHUIO MTOHATHS U
3HAYEHHUIO HCKOBOM I[aBHO
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