Yypuiaosa Banentuna OJierosHa
Maructpant
Hanpasaenune: IOpucnpynenuus
Marucrepckass mnporpamma: ['paxkJIaHCKoe mpaBO, CEMEHWHOE MpPaBo,

MCIKAYHApPOIHOC YaCTHOC IIPaBO

Cnoco0bI 321U THI PABA COOCTBEHHOCTH U MHBIX BEIIHBIX I 36B
7

%

AHHOTaIII/IH. B cratbe PaCcCMaTpUBaArOTCA CIIOCOOBI 3a ThI*BCIIHBIX IIpaB, U

Poccuiickoit ®enepanmnu

npaBa cOOCTBEHHOCTH. OTMETHUM, YTO CIOCOOBI 3aLIUThI HC YEMOM KaTeropuu
npaB ObUIM 3aMMCTBOBAaHbl M3 PHUMCKOTO TIpaBa, % BEPIIECHCTBOBAJIUCh C
noTpeOHOCTSIMU 00I1IeCTBA. (b
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Bemnbie mnpaBa TeCHO B( CBSI3aHBl MEXIy co00H, HO o00mamaroT
OTJIMYUTENbHBIMU NPU3HAKAMHU OpbI€ OTpa)karoTCs B CIOcO0axX 3alIUThl JAHHBIX
npaB. (IIpaBo c06CTBeHH(§caa — abcomroTHOE BemHOe mpaBo). Criocobamu 3amuThI
BEIHBIX MPaB ﬂBnﬂ}on@%§3anHLIe cyneOHbIe UCKH, KOTOPBhIE IPUCYTCTBOBAIH €IIIe
B PUMCKOM HpaB@'&K, cornacHo cT. 301-303 'K P® nia 3ammThl BEIHBIX IPaB
MOXET OBITh aH BUHIUKAIIMOHHBIM HCK, KOTOPBIM HampaBlIeH Ha BO3BpAT
UMYIIECT %GB&KOHHOI‘O BJIAJICHUS TPETHUX JIMII.

OJIHMM CIIOCOOOM 3alllMThI BEIIHBIX MPaB BBICTYMAIOT HETaTOPHBIE MCKH.
[l@aﬂ rpyIma MUCKOB COJEPKHUT B cebe TpeOoBaHME, CBA3aHHOE C YCTpaHECHUEM
NPEMsTCTBUN, KOTOPbIE BO3HUKAIOT MPHU TOJb30BAaHUM MMYyIIecTBOM. OCOOEHHOCTD
JAHHBIX WCKOB 3aKJIIOYAeTCsl B TOM, YTO OHU HE CBSI3aHbl C JIMIIICHUEM BIIaJCHUS
UMYUIECTBA, UX MTOAa4a OCYLIECTBIAETCS B COOTBETCTBUU O CT. 304 'K PO.

MMeroT MeCTO M HMHBIE CITOCOOBI 3alllUTbl BCHIHLIX IIPpaB, B YHCJIO KOTOPLIX

BKJIFOUYCHBI:



— TpU3HAHHE TMpaBa COOCTBEHHOCTH 3a (DU3MUECKUM WIH IOPUAHMYECKUM
JHULIOM;

— MPU3HAHKE MPaBa COOCTBEHHOCTH OTCYTCTBYIOIIMM [5, c. 24].

Ha ceroassiminuii AeHb, CJI0KHOCTh BbIOOpa crioco0a 3aluThl 3aKII0YaETCs B
TOM, YTO B 3aKOHOJATEJIbCTBE HE OINpEAE/ICHbl KOHKPETHBIE YCJIOBUS MPUMEHEHMS
Ka)KJIOT0 cr1oco0a 3aluThl BEIIHbIX PaB.

Jlis  pelieHus JaHHOW TPOOJIEMBI, CYUTAEM, YTO HEOOXOIUMO 6&

3aKOHO/ATeIbHbIE N3MEHEHUS, U 3aKPEMUTh MOJOKEHUS, TI0 KOTOPHIM M 651)10
OBl OIpeIeTUTh HEOOXOAUMBII CTIOCOO 3alUTHI BEIIHOTO MPaBa. Q‘
Jlnsi cyneOHOM MpakTHKH BCE IMEPEYUCICHHBIE CIOCO &)CTpe6OBaHLI u

MPUMEHSIOTCS TOCTATOYHO 4YacTO, a PEUICHHUE HpI/IHI/IMaeTﬁfb €TOM KOHKPETHOM
CUTYyalUH 110 CIIOpY.

[IpuBenem mnpumep u3 cyaeOHOU HpaKTI/I% UCK O TMPHU3HAHMM TIpaBa

OTCYTCTBYIOIIUM HMEET Y3Kyl0 cdepy Hp HI/I?I U HE MOXET 3aMEHATh
BUHJMKALMOHHBIM, HEraTOPHbIN I/IJ'II/I I/ICKI/I KOTOpBIE BO3HHUKAIOT U3
00s13aTeNIbCTBEHHBIX HpaBOOTHOH_IeHI/I JIOTOBOpPHBIE TpeOOBaHUsI, JCITUKTHBIC

TpeOOBaHUSI, KOHAUKITMOHHBIC TpeGQB&Hﬂ) MOCKOJIbKY TOJIBKO ITPU HEBO3MOXKHOCTHU
3al[UTUTHh HAPYIIEHHOE MPaBO U CpPEJICTBAMU.

Wnu: B ciyuae, ecwﬁmm HECKOJIBKO BJAJENbIEB, HO 3€MJIIO O] HUM
HE3aKOHHO 3aperucTp , JINIIb OJIUH U3 HUX. Takas cuTyanus paccMaTpuBaiach
10 UCKOBOMY 3aﬂ®é§n}o uHauBUAyanbHoro npeanpunumarens [llanonosoit C.A. B
ApOuTpaxHo e benroposackoit obmactu (memo Ne A08-7941/2015) [1].

B OM 3asiBJICHUU B YHCIIC JIPYTHX TPEOOBAHUM TaK e COACPKAIOCH
Tpe6o@ae O TIPU3HAHUU OTCYTCTBYIOIIUM  3apErUCTPUPOBAHHOIO  IIpaBa
c BEHHOCTH OTBETUYHKA HA 3€MEJIbHBIN y4acToK [2].

OTMeTrM, 4YTO B OTJIMYME OT BEIIHBIX IIpaB, CHOCOOBI 3aIlUThHI IpaBa
COOCTBEHHOCTH 3akperuieHbl B pamkax cr. 12 'K P®: npusnanme mnpasa;
BOCCTAHOBJICHHE TOJIOKEHHUSI, CyIIIECTBOBABIIEE IO HAPYIICHUS MpaBa, U MPECEUCHHE

I[CﬁCTBHfI, Hapymaromux €ro, MIpCKpamcHUEC HIN HN3MCHCHHC IIPABOOTHOIICHUS,



OPUCYKIEHUE K MCIOJHEHUIO B HAaType; B3bICKAHWE C JIMLA, HAPYLIMBUIETO IpaBa,
NPUYUHEHHBIX YOBITKOB.

Kak ormeuaror 3.JI. Ctpaynusr u I'.A. CBepyibIK, camo3aliuTa J10KHa ObITh
OpU3HaHA JEUCTBUTEIBHO B KaueCTBE CAMOCTOATEIbHOW (OpMBI oOecredeHus
3aIMUThI TPAXKIAHCKUX MHTEPECOB U MpaB. 110 MHEHHIO aBTOPOB, YUUTHIBasA, UYTO CT.
14 TK P® pomyckaer oOecnedeHHe 3allUThl HAPYIICHHBIX TPAKIAHCKHX &paB
CaMOCTOSATEJILHO YIIPABOMOYEHHBIM JIMIIOM, KOTOPOE, 3aIuuias anHannemalaze eMy

7
npaso [6, c. 81].

OtmerumM, yto B 'K PD He copepKuTcs ONpeAeseHHOro Mo alUThl U
CIoco0OB 3alIUThl MpaBa COOCTBEHHOCTH, B CBSI3M C Y€M, B.TEOPUH CYIIECTBYET
MHO>KECTBO TOYEK 3pPEHMSI OTHOCHTEJIbHO BBIIICONUCAHHBIX ITOHATHI, Harpumep,
npaBoBasi  (QyHKIus, obOecrmeduBaronias  BOCCTaH € MW KOMIIEHCALHUIO
HapYyLICHHBIX UHTEPECOB I'PAXKIAaH WA CUCTEMA M€ @HpaBHeHHBIX Ha [IPUMEHEHUE
K IPaBOHAPYILIUTEIIO MeEP anHyz[HTenLHoro\ééneﬁCTBnﬂ JUISL  TIOCTIEAYIOIIEro
NPU3HAHUS U BOCCTAHOBJICHUS OCIIApUBAE @I/IHH HapyleHHoro npasa. Hepenko
yYEHbIE-TIPABOBE/IbI BBIJCISIIOT MaTepH@ -TIpaBOBbIE U MPOLECCYATbHO-ITPABOBBIE
CIIOCOOBI 3aIMUTHI ITpaBa CO6CTBeHH< [4, c. 298].

Hecmotpsa Ha TO, 4TO (&5651 3allUThl paBa COOCTBEHHOCTU SIBIISIOTCS
BOKHEUIIINM UHCTUTYTOM %gﬂcmro paBa, BCE ke OPUIUATBHOIO ONPEACICHUS
UM Ha JAHHBIA MOME ‘ge\ na”o. Yaie Bcero mpaBoBeAbl MO/ CIIOCOOAMU 3alllUThI
npasa co6CTBeHé&w‘ MOHUMAIOT ONpEJEICHHbIE B 3aKOHE MEpPbl, KOTOpHIE
HaIpaBJICHbI pEAYNpPEXKACHUE M NPECEUEHUE Pa3IUYHbIX MOCITraTeabCTB Ha
nmpaBa co eHHocTH (u3nueckux W wopuauyeckux aui. FO.H. AunapeeB maer
co0cT 0€ ONpelesieHue TaKUM CIoco0aM, CyThb KOTOPBIX COCTOUT B TOM, YTO
0651 3alIUTHl TPAXIAHCKUX MPaB MPEACTABISAIOT COOOM ONpeaeseHHYI0 MOJEIb
MOBEACHUS, KOTOPYIO B OyAylIeM KaXIblii CYOBEKT TpaXKJaHCKUX IpPaB MOXKET
n30path ans ceds [3, c. 464].

Taxke MOXHO BBIACIUTH Psii TPU3HAKOB, KOTOPBIE XapAKTEPUYIOT

paccMaTpuBaeMble CIIOCOOBI 3aIUTHI:



— BBIOOp crmoco0a 3amuThl HEPa3pHIBHO CBS3aH C CyOBEKTHMBHBIMH TIPaBaMHU
3aMHTEPECOBAHHOTO JINIIA;

— peaiuzanusi pPa3IuyHbIX CHOCOOOB 3alllUTHl MOXKET MPOU3BOIUTHCS Kak
CaMUM 3aMHTEPECOBAHHBIM JIUIIOM, TaK U C IMOMOIIBIO KOMIIETEHTHBIX OPraHOB U
JTOJDKHOCTHBIX — Jill. B KauecTBe  KOMIIETEHTHBIX  OPraHOB  BBICTYIIAIOT
roCyJIapCTBEHHBIE U HETOCYJaPCTBEHHbIC FOPUCAUKIIMOHHBIE OPTaHbl;

— 3alMias CBOM IpaBa, 3aMHTEPECOBAHHOE JIMIIO MOXKET BBI6paTb60%(O
TaKUe CIOCOOBI 3alIUThl CBOUX TPAXKIAHCKUX TIpaB, KOTOPBIE Mpe. 4peH51
3aKoHOM. [Ipu HecoOMI0IeHNH TaHHOTO MpaBuUJIa JIMILy MOTYT OTKa3a Q&mme.

O0s13aTeILCTBEHHO-TIPABOBBIE CIIOCOOBI 3aIIUTHI MpaBa 6&B€HHOCTI/I HOCSIT
OTHOCHUTEJIbHBIN XapakTep, TO €CTh TpeboBaHuEe 00 Ggemm HapylIeHus,
UCXOJISIIIee OT CyObeKTa HapyIICHHOTO IpaBa, MOX b 00paIIeHO TOJIBKO K
OTIPENICICHHOMY  KpPYTy JIMI, COCTOSIIIUX C (EJM B 00s3aTeJIbCTBEHHBIX
PaBOOTHOIIICHUSIX. [IpaBooTHOIIEHUS, gaeg aeMbIC 00s13aTEeIbCTBEHHO-
IPaBOBBIMH CIIOCOOAMHU 3aIIUTHI HOCST HBI XapakTep, TO €CTh CYOBEKT
IPKIAHCKUX TMPABOOTHOLICHUM 0633@% epIINTh B TOJIB3Yy JPYroro cyObekTa
onpejieieHHbIC 1ecTBUA |5, C. 175{¢

[TonBoas uTor, HYXHO g{éﬁn, 4TO BBIOOP (DOPMBI 3aIUTHI TTpaBa, KOHEUYHO
Ke, OIPEACISIETCS €€ BCI)CI)%MBHOCTBIO U JIOCTYITHOCTBIO B CJIOKUBILCUCS] CUTYalIUH.
YMeHue mpaBUIbHO @ €HTUPOBATBCA M ONPEACIUTh ONTUMAIBHBIA CIOCO0
JEVCTBUS B cnyqa® r7ia IpaBo HAPYIIEHO, BO MHOTOM MMEET Pellaroilee 3HaueHue
JUIST MAKCUM MIOJIHOM €T0 3aIllUThI.

%60 §0c06m 3aIUTHl TMpaBa COOCTBEHHOCTH M WMHBIX BEIIHBIX IIPaB B

JICUCT mEM 3aKOHOAATCIbCTBEC COOTHOCATCA C O6H_II/IMI/I criocooamu 341U ThI

r AHCKMX MPaB, 3aKPEIICHHBIX B paMkax cT. 12 'K P®.
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