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MCIKAYHApPOIHOC YaCTHOC IIPaBO

IIpakTHYecKHe BOMPOCHI peau3alil HOPM IPaKIAHCKOr0 mpang 00

%

AHHOTaHI/IH. B crarbe HCCIICAYIOTCS IMOHATHUC OXpPaHa HRB&/I 3aluTa IIpaBa,

OoXpaHe UMYIIECTBA HECOBEPIICHHOJCTHUX

paccMaTpUBaIOTCS npo0seMbl OCYULIECTBJICHUS rﬁiaa COOCTBEHHOCTHU
HECOBEPIIICHHOJCTHUX,  BBISBICHBI  MPOOJIEMBI €HUA  TpaxJAaHCKOro

3dKOHOOATCIILCTBA, HAIIPABJIICHHBIC HAa OXpaHY I/IMYI.WBQ, N UMYHOICCTBCHHBIX IIpaB

HECOBEPIICHHOJIECTHHX. \2\
KiawuyeBble cjioBa: HECOBEPIICHHO W, OXpaHa IpaBa, 3alluTa IIpaBa,
JI€eCrocOOHOCTh, UMYIIIECTBO, aJ'II/IMCH 0 COOCTBEHHOCTH, 3aBEIllaHHE.

QX\

OOpaiieHue K BONpocy o %aﬂe UMYIIECTBA HECOBEPIIEHHOJIETHUX BbI3BAHO
HapyLICHUEM rpancz[aHCKI/anpaB HECOBEpIICHHONETHUX. HecMmoTps Ha TO, 4TO B
Poccuiickon @eﬂep@% paspaboTaHa W JEHCTBYET CHCTEMa HOPMATHBHBIX
IIPABOBBIX aKTOB '%ue Koncrutynuu PO, xogupuuupoanusix aktoB (I'K PO, CK
P®, KK PCD) K>1<e VHBIX 3aKOHOB U IOJI3aKOHHBIX aKTOB, PETYJHUPYIOLIUX IIPABA
HECOBE JIETHUX Ha MMYIIECTBO M HMMYIIECTBEHHBIE IpaBa, HAa IPAKTUKE

YET HapYyLICHUE YKa3aHHBIX MPAB.

AHaJ'II/IB NPAKTUKA TPUMEHEHHS 3aKOHOJATENbCTBA, CYy/NEOHOW MpPaKTHUKU
[IOKa3ajJd, YTO HApyUIEHUS M[PaB HECOBEPIICHHOJETHUX JHUI B TPaXKIAHCKUX
MPABOOTHOIICHHUSIX 4Yallle BCEr0 BCTPEYAOTCS B Takux cdepax Kak MpaBo
COOCTBEHHOCTH, HACJIEACTBEHHOE IPaBO U JIp.

B oTHomeHnu npaBa cOOCTBEHHOCTH HECOBEPILEHHOJIETHUX CJIEAYET CKa3aTh,

YTO OHHU ABIAIOTCA (U3WYECKUMHU JUIAMH W O0JIaJaloT TPHAAoil MPaBOMOYMIA



coOctBenHrKa. OIHAKO, B CHJIy CBOETO CIENM(PUIECKOTO CTaTyca HE BCETJa MOTYT
UX peann3oBaTh. VIMyIIEeCTBO HECOBEPIICHHOJIETHETO, Kak HauOosiee cinaboro
CyObeKTa rpakIaHCKUX MPaBOOTHOUIEHUM, MOJJICKUT IPAKIAHCKO-TIPABOBOM OXpaHe
u 3amure. OQHAKO, HU HAayKa, HU MPABONPUMEHUTENbHASI MPAKTHKA €UIE YETKO HE
pa3paboTanu eMHOTO MOHUMAaHUS 3allIUThl U OXPaHbI MPaBa HECOBEPIIEHHOIETHETO.

AHalu3 TPEeACTaBICHUNA TEOPETUKOB W NPAKTUKOB TPaKIAHCKOTO aBa
MOKa3aJl, 4TO OOJBIIMHCTBO M3 HUX CXOASITCS BO MHEHHMHM O TOM, YTO dlgaa
IPKIAHCKUX TIpaB COOCTBEHHHKA — OMPENEICHHOE COCTOSHUE IMPaBOO /CHHﬁ,
MPEJICTABIIAIONIEe COOOW 3aKpeIUIeHHe MPABOBBIX HOPM TIO %% pexuMa
MMYIIIECTBA U MpaBa COOCTBEHHOCTH (MOYKHO CKa3aTh, IPaBO K&THKC)’ a 3amnmrTa
ITPKIAaHCKUX TMpaB COOCTBEHHUKA — OIpeJeIeHHbIE BUsI CYOBEKTOB IO
peanu3alMd  OXPAHUTEIbHBIX  HOPM  OTHOLICHUM Q)alsa COOCTBEHHOCTH,
IPaBONIPUMEHUTENIbHAS W TIPAaBOOXPaHUTEIbHASL ﬂta;eHLHOCTB rocyJlapcTBa, €ro
OpPraHoOB U JOJKHOCTHBIX JIULI, PETYJIUPYIOIIMNX Q@o €HUsl COOCTBEHHOCTH [2, c. 66-
67]. (b
OxpaHa u 3amura npasa co6cm@8n HECOBEPILICHHOJETHUX HAXOJATCS B
TECHOW B3aUMOCBSI3U. 3alllUTa r{}& COOCTBEHHOCTH HECOBEPIICHHOJIETHUX, B
OTJINYUE OT OXPaHBI, Haxonm@%mcax CaMOTr'0 OTHOIIIEHUS MpaBa COOCTBEHHOCTH,
HE MOXET CymeCTBOBa% B OTpPhIBE OT HEr0 B BHJE CAMOCTOSTEIBHOTO
PaBOOTHOILICHMUSI. @

B 1menowm, éﬁz{yeT KOHCTaTHUPOBaTh, 4YTO OO0BEM IMpaBa COOCTBEHHOCTH
HECOBEPIUICHHONETHET0, PErIaMEHTUPOBAHHBIM  TPaXIAHCKUM W CEMEUHBIM
3aKOHO/Q TBOM, COKpAIIleH MPOU3BOJAHBIMHM CIIOCOOAMHU MPHOOpPETEHHUs IpaBa
coOcCT octu [3, c. 77]. Ilpucoemunumcs k wmHenuto C.B. HrnarbeBoid o
H oaumoctu penakiuu cratbu 60 CK P® B 5TOM 4acTu, C LEJIbIO UCKIIOUCHUS
CIydyaeB OTpPaHUYMUTEIILHOTO TOJIKOBAaHUA TMpaB peOEHKa Ha mpuoOpeTeHHe
UMyIecTBa 10 O€3BO3ME3THBIM cAenkaMm. [IpoOiaemMoil  TEeopeTHYecKoro w
NPaKTUYECKOTO  MOpsSAKa  sBAsieTCd  TO,  YTO  3aKOHOJATEIbCTBOM  HE

pEeriiaMCHTUPOBAHbI TAKUEC ITPABOMOYHMS KaK BJIAACHUC U ITOJIb30BAHUCM HMYIICCTBOM

HECOBEPIICHHOJIETHUMH. JleTanbHOM perjJaMeHTAlMud  MOJABEPTHYTHI  BOIPOCHI



pacropsiKEeHUsl UMYILIECTBOM HECOBEPIICHHOJIETHET0. BiajieHne U mosib30BaHUE MO
oOlieMy MpaBWiy MAODKHBI OCYHIECTBIISITBCS B COOTBETCTBHUU C TPAXKIAHCKUM
3aKOHOJATEIbCTBOM €  y4yeToM  oObe€Ma  JIeeCIOCOOHOCTH  KOHKPETHOIO
HECOBEPIIICHHOJIETHETO JIMIA. Takke TpeOdyeT 3aKOHOMATEIhHOTO 3aKperieHUe
KaTeropus JUYHOU COOCTBEHHOCTH HECOBEPIIEHHOJIETHETO.

AHalu3 TPaKTUKKW TPUMEHEHHS 3aKOHOJIATENIbCTBA IO BOMPOCAM OXPaHbI
npaBa COOCTBEHHOCTH HECOBEPIICHHOJETHETO IO3BOJUI BBIICIUTH cne%}fhne
HaIpaBiieHUs, TpeOyromye 0osiee MPUCTaIbHOrO BHUMAHUS 3aKOHOIATEIs: 7

— §paBo  oO0mel = COBMECTHOH  COOCTBEHHOCTH 69\ KU
HECOBEPILICHHOJETHUX W HUX POAUTENICH, JUIICHHBIX PO TGJ&)KI/IX npaB (Ha
3aKOHOJIATEIbHOM YpOBHE CclieyeT npopadboTaTh MGX&%& nepeBoja oO0uiei
COBMECTHOM COOCTBEHHOCTH B JIOJICBYIO);

— TMpaBO COOCTBEHHOCTH HeCOBepmeHHOHeWO HAa aJUMEHTHI (BUIUTCS
HEOOXOJJMMBIM PACIIMPUTH MEPEUYEHb CUETOB u\%m JIOB HECOBEPIICHHOJIETHUX JJIsI
YCTAHOBJICHUSI TapaHTUH  pPacXOJO0BaHU UMEHTHBIX CpPEIICTB Ha HYXKJbI
HECOBEPIICHHOJIETHETO); (’}

— TMpaBO HECOBEPILIECHHO ro0 Ha 3aHATHE MPEAIPUHUMATEIIbCKON
JESITENBHOCTBIO (Ha 3aKOHOAT OM YPOBHE CJIeyeT 3aKpEenuTh IPaBo Ha BEJCHUE
npeANpPUHUMATEbCKOMN Qgrenbﬂocm HECOBEPIICHHOJICTHUMH, O0JIaIaf0IIIMHU

ITOJTHOM neecnoco6Ho@%) [3, c. 79-80].

Psn cnopH% Tyalud BBI3BIBAKOT U JPYTHE I'PAXKIAHCKUE IPAaBOOTHOILICHMUS,

y49aCTHUKaM @ropmx SIBJISIIOTCSL  HECOBEPUICHHOJIETHUE, — HACJIEeICTBEHHBIE
IPABOOTH us. HecoBepilieHHoIeTHEE JIMIIO MO HACJEICTBY BIpaBe MOJYYUTh B
co0cT ocTh Jito0oe umyiiecTBo. ['paxkaanckoe 3aKkoHOIATENBCTBO PD comepx Ut

H@ﬂ I10 OXpPaHC U 3aIIUTC HACJIICACTBCHHLBIX IIPaB HCCOBCPIICHHOJICTHHUX (npaBo Ha
HaCJICACTBO 3a49aTOr0, HO €IIC HEC POAUBIICTOCA pe6eH1<a; Y4aCTUC OPraHOB OIICKU U
IMOMNCYUTCILCTBA B HACJICACTBCHHBIX CIIOpax B CyJAC U IIPU OTKA3€C OT HACJICIACTBA,
BKIIFOYCHHUC HCCOBCPIICHHOJICTHNX B YHCJIO HACIICAHUKOB IIO0O 3aKOHY B HICCTb

ouepeieil; MpaBo Ha 00s13aTENbHYIO 00 B HACIEACTBE).



Opnako, B psifie CIy4aeB BOSHHUKAIOT MPOOJIEMBI MO (PaKTUIECKOMY MPUHSATHIO
HACJIEACTBA, TAK KaK HACJEICTBO NMPUHUMAIOT HE CAMH HECOBEPIICHHOJETHUE, a UX
3akoHHble mnpencrasutend. C 14 7ner camMum  HECOBEPILICHHOJIETHHE BIPABE
BOJIEM3BSIBUTH O INPUHSATHUN HACJIEJICTBA, HO C COIVIACUSl 3aKOHHBIX IPEACTABUTENICH
[4, c. 102—-108]. TIponyck cpoka OpUHATUS HACJIEIACTBA MOKHO BOCCTaHOBUTH B
cyneOHOM 1mopsiake. B 3TOl  cBSi3M  HA IpakTUKE BO3HHK  BOIPOC O
BO3MOKHOCTH/HEBO3MOKHOCTH IIPU3HAHMS HECOBEPILIEHHOJETHETO BO3pacTa 66'6}@
YBAXUTEJIbHOW NMPUUYMHOMN MPOMYCKa, TaK KaK 3aKOHOM HCYEPIbIBAIOIIH /equL
YBOKWTEIBHBIX NpUYMH He ycraHoBieH. BC P® pazpacawi, 4 %neﬁcmne
3aKOHHOI'O TMPEACTABUTENSI MPU MAJIOJIETCTBE B YyKa3aHHOH CI&auHI/I ABJISIETCSA
YBAKUTEIBHOU IIPUYMHOU Uil BOCCTAHOBIJICHHUs CpOKa II usa Haciencrsa. llo-
HallleMy MHEHMIO, ClIelyeT NOINONIHUTh [locTaHoBnEHN yma BC P® Ne9 or 29
Mas 2012 rona pa3bsiCHEHHUEM O TOM, UTO yBa)KI/ITeJ'IW MIPUYMHOM MPOIYCKa CPOKa
OPUHATUS HACIEICTBA SIBISIETCS HeCOBepmeﬂQu HUW BO3pacT HacJleJHHKA Ha
MOMEHT OTKPBITUS HaclencTna [1]. (b

Crnopsl B Hay4yHOU cpelie BO3H QA 10 TMOBOJy TOr0, YTO HE O0O0JaJar0T
IIPaBOM HACJIEOBATh 110 IIPaBY npe{b&nemm NOTOMKH HEJOCTONHBIX HACIEIHUKOB
(m.1 cr.1117 T'K P®), nHanpu JIETU POJUTEIICH, MPU3HAHHBIX HEIOCTOMHBIMU
HacnegHukamu. Ilo H&HIG%M eHuro, cienoBaio Obl 3akpenuTh B ['K PO HOpmy,
IIO3BOJISIOLY O Hecc@éeHHoneTHHM IIOTOMKaM HEJOCTOMHBIX HACIEIHUKOB
HACJIeI0BaTh 110 r@% MIPEICTABIICHHUS.

Hecos @{Honemnﬁ [0 3aKOHY SBJISIETCS HE TOJIBKO HACJIEIHUKOM, HO U
HacJIea0.1 M. 3aBelaTeabHON MPaBOCIOCOOHOCTHIO, COIIACHO JIEWCTBYIOIIEMY
poccu My  3aKOHOJATENIbCTBY, HECOBEpPUICHHOJETHUH, HE  00Jagaroiun
I 0COOHOCTRIO B MOJHOM 00BeMe, He oOiagaer. IlomHass aeecrocOOHOCTH
IIPUCBANBAETCA HECOBEPIIEHHOJIETHEMY B PE3YJIbTATE SMAHCHUIIALIMKU WU BCTYILICHUS
B Opak. Oxnaxo, c¢1.26 'K P® npenocTaBnser mpaBo HeCOBEpIIEHHOJIETHEMY OT 14
1o 18 srer coBepiate psig CAEIOK, B T.4. I10 PACHOPSKEHUIO CBOUM UMYLIECTBOM, KaK
CaMOCTOATENILHO, TaK U C COIJIacHs 3aKOHHBIX MpeactaBuTeneid. C 0IHONU CTOPOHBI,

COBCPIICHUC 3aBCHIAHHA ABJIACTCA CHGHKOﬁ, HeCOBepHIeHHOJIeTHI/Iﬁ YaCTHU4YHO



neecriocoOHbIi B Bo3pacte oT 14 no 18 isier BmpaBe pacnopspkaTrbesi CBOUMH
3apabOTKOM, CTHUIIEHIUEW WU HHBIMU JOXOJaMH, C JPYroll CTOPOHBI, B CBSI3U C
HEMOJIHBIM  00BEMOM  JIeeCIIOCOOHOCTH  PacHopsAIUTHLCA CBOMM  HMYIIECTBOM
IIOCPEJCTBOM COBEPLICHUS 3aBEIAHNs HECOBEPIICHHOIETHUI He BIpase. [lonaraewm,
YTO 3aKOHOJATENI0 CJIEI0OBajJo0 Obl PacCMOTPETh BOIPOC O MPEIOCTABICHUU
HECOBEPILEHHOJETHUM, JOCTUTIINM Bo3pacta 14 jeT, npaBa pacrnopsikaTbCsi CBQUMHU
3apabOTKOM, CTUIIEHIUEH M HMHBIMU J0XOJaMH IIyT€M COBEpLICHHUS 3a13%l§§
[IpencraBnsiercsi, 4TO BKJIIOUEHUE JAHHOTO MOJIOKEHHS MO3BOJIMIIO Obl J'ILIJ_IGI/I
CTENIEHU YYECTh MHTEPECHl HECOBEPIICHHOJIETHUX. Q

[IpoBeeHHOE aBTOPOM HCCIIEIOBAaHUE TO3BOJISET CENATh &Bon 0 TOM, 4YTO
TpeOyeTcsi MEepPecMOTPETh Psii TPAKIAHCKO-IIPABOBBIX H% HanpaBJICHHBIX Ha
OXpaHy MMYILIECTBAa W HMYIIECTBEHHBIX IIpaB HeEC HHOJIETHUX W BHECTH
COOTBETCTBYIOIINE U3MEHEHUS U JOMOJHEHUS B 3aKo%uaTenLCTBo.
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