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AHHOTaHI/IH. Cratbs IIOCBAIICHA HCCICOOBAHUIO OH&COB IMpaBOBOT'O

HAapeHUust

pPETYJIUPOBAaHMSI OTKa3a OT WCIIOJIHEHHUS JOTOBOpa JapeHus, IO pe3yibTaram
KOTOPOro chopMyJIMPOBAHBI MPEIIOKESHHS 110 COBepmﬁb BAHUIO JICHCTBYIOIIETO
3aKOHOJIATEIHCTRA. (b

KawuyeBble cioBa: A0roBop z[apeHH;[ &(33 OT MCIHOJHCHHA O0roBOpa

JapCHus, 1apruTcCiib, O,Z[apﬂeMBII/I. Q

Cratpsa 577 FpamnaH(\& KOJIeKCca Poccuiickoit denepanuu
NpeyCMaTpUBAET OTKa3 OT OJIHEHHUSI JIOTOBOpA JapeHHsl JapuTesieM, B
CIEAYIOIIMNX CIy4asiX: \O

I. B cayu VIIECTBEHHOTO  YXYJIICHUS  COCTOSIHUSL  3JI0pOBbBS,
KapAMHAJIbHOTO @'&Hem/m UMYIIECTBEHHOTO W CEMEMHOro 0JIarocoCTOsIHUS
JNapUTEIs, €3yJIbTaT€ KOTOPOTO HCIOJHEHUE YCIOBHM JOrOBOpa AapeHUs

HpHBG,Z[Y”@ AUUTCIIBHOMY CHHIKCHHIO YPOBHA 0J1aroCOCTOSIHUSI €T0 KM3HCHHBIX

oTpe TEH.
@2. B ciyuae, ecniu cyOBeKT mapa cOBEPIIMII MPECTYTHOE TOKYIICHUE Ha KU3Hb
JapuTeNsi, WICHOB €ro CEeMbU WJIM POJICTBEHHHKOB IE€PBOIl, BTOPOH U TpeTheil
CTEMEHU POJACTBA JTUOO MPUUYMHII TSDKKUE TEJIECHbIEC MOBPEXKICHUS aapurtento [1, c.

39].
[Ton wu3MeHeHWEM HMYIIECTBEHHOTO W  CEMEWHOro OJarocoCTOSHUS,

rpaXIaHCKOe 3aKOHOMATeNbcTBO Poccuiickoit ®degepanuu 0003HAUYAET CHUKCHHE



JI0XOJ/IOB, BBIPAXKAIONIUXCS B TOTEPE OIUIAYMBAEMOW pabOTHI, yTpare W THUOEH
MMYIIECTBA LIEHHOCTHOTO XapaKTepa, MOSIBJIEHUE HOBBIX UYJIEHOB CEMbH, KOTOPBIX
HE0OX0IMMO cofepxkath [7, ¢. 29].

CymectBenHass nedopmaiius COCTOSHUS 370POBbS JapUTENs 3aKIIOYAeTCs B
noTepe TPYyA0CIHOCOOHOCTH, HACTYIIJIEHUH UHBAIUITHOCTH WJIM APYTroro 3a00JjieBaHuUsl,
IPEMSATCTBYIOLIEr0 OCYLIECTBIECHUIO TPYIOBOM AesTeIbHOCTH [8, ¢. 51].

BMmecre ¢ Tem, HOpMBI TrpaxaaHckoro mnpasa Pocculickon (I)elap%m
JOIYCKAIOT UCIOJIb30BaHUE 0003HAYEHHBIX YCIOBUM Kak 0OCTOSTEIbCTB 233 OT
UCIIOJTHEHHUS JIOTOBOPA JIapEHUsl, TOJBKO B TOM Clly4ae, €ClIu UX Ha@@HI/IG OBLIIO
HEIPEBUICHHBIM. Q

CyleCTBEHHOE YXYAIIEHUE 3I0POBbSI U YPOBHS 6H&F(%TOHHI/ISI JlapuTens, 1o
o0IIUM TIOJIO)KEHHEM JIOTOBOpA JApEHHs, JOJDKHBI Ha b B MepUOj OOemaHus
Japa, a TakKe — 0 HACTYIUICHHs MEpHoJia HCHOHHe%a YCJIOBUH JA0TOBOpA 1apeHUs
1o nepenadye 0ObeKTa qapa cyObeKTy TapeHHs. \2\

ITyukr 1 crateu 450.1 I'paxnanc konekca Poccuiickonn ®enepanuun
ONPENEIIAET, YTO JOTOBOP JAapEHUS cqw@&rc PaCTOPTHYTHIM C MOMEHTA MOJy4YCHUS
YCTHOTO WJIM MUCbMEHHOTO yBez[mv{%ﬂ napurenisi 00 0TKa3e MCTIOJHEHUS YCIOBUI
noroBopa aapenus [6, c. 104].

OTtka3 ot chonHeH%;JomBopa JapeHus MOCJe NEPENAYn Japa OapseMOMY,
JIOITYCKAETCs TOJIBKO @zhae COBEpPILICHUS NMPECTYIHOr0 NOKYIIEHUE OAapsIEMbIM Ha
YKU3Hb 1apUTEI, @’&IOB €ro CEMbHU WJIM POACTBEHHUKOB IMEPBOK, BTOPOU U TPETHEN
CTENIEHU PO @ﬁ, am00 TpPUYMHEHUS CYyObEKTOM Jlapa TSKKUX TEJECHBIX
NOBpPEXISHMT, 0003HAYEHHBIM CYyObEKTaM IpakJIaHCKO-TIPABOBBIX OTHOILIEHUH [5, C.
38].

IIpy HacTymuieHMM CMEPTH JapuTeliss OT JACUCTBUU OJapsAeMOro, MpaBo
TpeOOBaHMsI OTKa3a MCIIOJIHEHMsI JIOrOBOpa JApEHHUs MEPeXOJUT K 3aKOHHBIM
HACJIETHUKaM JapuTesl.

B cnydae BO3HMKHOBEHHUS CyneOHOTO CIopa B CBS3U C OTMEHOH J0OTroBOpa

JapCHus, OapUuTeiib 00 €ero 3aKOHHBIE HACJICIHUKH, JOJIKHBI IIPUBCCTHU



JI0OKa3aTEIbCTBA YMBIILICHHOTO MPUYMHEHHUS TEJIECHBIX MOBPEXKIACHUN CO CTOPOHBI
0/1apsSIEMOTO.

CrnemyeT OTMETUTh U TO, YTO MUChbMEHHBIC 3asBJICHUS B IPABOOXPAHUTEIbHBIE
opranbl O BO30Y)XJIC€HHHM YTOJIOBHOTO Jelia, IMojada 3asBICHUS MHUPOBOMY CYbE,
HaJIM4YME  JOKYMEHTa  CyJAeOHO-MEIUIIMHCKOW  JKCIEPTU3bl, B  KOTOPOM
3a(UKCUPOBAHBl TSOKKUE TEJIECHBIC WM TEJICCHBIC TOBPEKICHUS HE SBISIOTCS
JI0Ka3aTeIbCTBAMU, TOJATBEPKAAIOMMMHI  (HAaKT HaHECEHUs coomemngro%nx
IIOBPEKICHUM. 7

Ilpy HacTyluleHMM CMEPTH JAPUTENI0 OT JCHUCTBUMU efcTBUiN)
0/1apsIEMOT0, 3aKOHHBIE HACIEIHUKHU JOJKHBI 10KAa3aTh, YTO ILeKCT&;I (Oe3neiicTBU)
0/1apsSIeMOT0 HOCHWJIM YMBIIICHHBIA XapakTep, B clydae Heﬁvponmocm, JOTOBOP
JapeHusi HE TMOMJIEKUT PACTOPKEHUIO MO HHHHH&T% KOHHBIX HACJIEIHUKOB
naputens [4, c. 34]. (b,

Kpome Toro, mapurens B CYI[66HO®OP$II[KG BIIpaBe MOTPeOOBATH
pacTOp>KeHusl J10roBopa JapeHus U BO3B (boﬁ,ema JapeHus, B cliy4yae, ecliu
O0OBEKT JapeHus TMPEeNCTaBIsIeT I %TCJ’ISI OOJIBIIIYI0O HEUMYIIECTBEHHYIO
LHEHHOCTb, a OJapsieMbli 06p@&rca C TMOJApKOM HEHAJJIeXalluM WIH
HEKOPPEKTHBIM 00pa3om, ng{%eT noByieub O€3BO3BpATHYIO THMOENIb U yTpary
HMMYIIECTBA.

Tepmunonorus &2&1}1 HEMMYILECTBEHHAs ILIEHHOCTh MOJapKa sBISETCA
OIICHOYHOM, TaK @\BHBO;{ 0 TOM, MPEJCTaBISCT JU OOBEKT Aapa sl JapuTeis
0003HaYECHHY €HHOCThb, CYIEOHBII OpraH MOXET CcJIenaTh, HCXOAsS U3
onpenem{@ YCIOBUM KOHKPETHOM CHUTyallud U JI0Ka3aTeJbCTBEHHOW 0a3bl,
KOTOp BOIO OYepeb, J0JKHA OBITh Y TAPUTEIIS.

CymiHoCTh HEMMYIIECTBEHHOM IIEHHOCTH MOJJapKa COCTOUT B TOM, YTO 00BEKTa
napa SIBISIETCSI CEMEHWHOW DPENUKBUEN AapUTElNs, MepelaBanach M3 IOKOJEHHS B
MOKOJICHUE U MOJIYUYEHO JApUTEIEM B HACIECTBO, ICHHO €MY KaK IMaMsTh.

OTHOCUTENBHO HEUMYLIECTBEHHON LIEHHOCTM M KaTEropuil €€ OTHOIIEHUS,
cyneOHas TMpakTHKa BbIpaboTajga TMO3UIMI0, TMPU KOTOPHIX K OOO03HAUYEHHOM

KaTCTOPUU HC OTHOCATCA HCABUXXUMBIC BCIIH.



B dactHOCTH, TpW 3aKIIOUYEHHWH [OTOBOpPA JApeHHs, OOBEKTOM KOTOPOTO
ABJISIETCSL OKWJIOE TIOMEILEHHe, JapuTellb HE HMeeT IpaBa TpeboBaTh €ro
pacTOpXeHUsl, TaK KaK OTCYTCTBME PEMOHTa B JKUJIOM IOMELIEHUWU JHOO €ro
3aXJaMJIEHUE HE MOTYT SBJIATHCS IMPU3HAKAMU HEHAJIEXKAIIEr0 U HEKOPPEKTHOIO
oOpalieHusi ¢ TOJApKOM, TO €CTh, JCTETHYECKas COCTaBISIONIAs HE SBISETCA
OCHOBAaHHEM HEHAJIJICKAIIET0 U HEKOPPEKTHOTO 0OpaIlleHHs ¢ 00BEKTOM ;[apeHv}ﬂ\B,
c. 7]. o

7 .

B cootBeTcTBHM € TyHKTOM 5 ctatbu 578 ['paxkIaHCKOro Kojekca @I/ICKOI/I
®denepannu, B cayyae OTMEHBI JapeHUs oapsieMblil 00s3aH BosBpan@%apeHHyro
BElllb, €CJIM OHA COXPAaHWJIACh B HAType K MOMEHTY OTMG:HL}{a Hus. Tak, ecnu
OJlapsieMbIil COBEPIUWJ CHEIKY MO OTUYXICHHIO Honyqe%o B KauecTBe Japa
UMYILECTBA, TO €CTh, MPOAAI, MOAAPUI WIM OCYLIE UHYIO ONEPALMI0, YTO
BO3BpaT HUMYIIECTBA JIAPUTENI0 HEBO3MOXKEH. Qb{alco BO3BpaT MOJAPEHHOTO
UMYILECTBA BO3MOXEH B CIyyae, €Clu CyJ np%q{ €T HUYTOXKHOM CHIEJKY IO €ro
HOCJIEAYIOLIEMY OTUYXICHHUIO OJapsieMbIM beMy JIMILYy, HallpuMep, eciau Oyner
YCTaHOBJIEHO, YTO OJapsieMbIi 3Ha3()o PEABSIBIEHHOM K HEMYy JapuTelieM
TpeOOBaHUM BEPHYTh MMYILIECTBO {%CHOI))II[I/IHCH UM C LIeJIbI0 M30€KaTh TaKoro
BO3Bpara, JI0MYCTUB TEM C&ML@%}/HOTpe@IGHHC npasowm [2, c. 18].

IIynkt 4 crartbu \568 ['paxxpanckoro koxekca Poccuiickon @enepanuu
JOITyCKaeT BKJIIO‘IGHI/@%JOFOBOP JApEHUsl YCJIOBHM, IO KOTOPOMY MOXET OBIThH
Ipe1yCMOTPEHO 1@'&) JapuTelsi OTMEHUTDH JIApEHUE B CIIydae, €Clid OH MEPEeKUBET
0/1apsIEMOT 0. Q

Ot Q[ UCIIOJIHEHUSI JIOTOBOpA JIApeHUsi U OTMEHA JapeHuss HEe MOTYT
anM@Lc;I K OOBIYHBIM MOJapKaM HEOOJIbIION CTOUMOCTH.

Ha ocHoBaHnuuM wuccieoBaHHS MOXKHO C(HOPMYJIHPOBATh  CIEIYIOIINE
PEIJI0KEHHUS.

IIpaBmiio mynkra 1 craten 578 I'K P®, permamenTupyromee OTMEHY AapeHus,
HE COACPKUT IOJOKEHUH O MPECTYIHBIX ACUCTBUSAX OJAPSEMOI0 B OTHOILICHHH
UMYILECTBA JApUTeNid, O MPEHEOPEKUTEILHOM OTHOLICHUH K JapUTEI0 U O

I[CﬁCTBHSIX, BJICKYIINX aAMWHHUCTPATUBHYIO OTBCTCTBCHHOCTD. A MCKY TCM SABHYIO



HEe0JIaroJapHOCTh OAAPAEMbI MOKET MPOSBUTHh HE TOJIBKO K CAMOMY JTaPUTEINIO, €r0
OJIU3KUM POJCTBEHHHMKAM, HO W K €ro HMYIIECTBY, 4YTO OOYyCJIOBJIMBAET
HEO0OXOIMMOCTh PEAAKIMOHHOM npaBku nyHkTa 1 crateu 578 'K PO.

Ero cnenyer n3noxure B ciueayromen pegakiuuu: «/lapurens BupaBe OTMEHHUTD
JapeHHe, eCl OJIapseMbIi COBEPIIUI MOKYIICHHE Ha €ro KU3Hb, KU3Hb KOTO-JIH00
U3 YJICHOB €ro CeMbH WM OJM3KHX POJICTBEHHHKOB JHOO YMBIIIJIEHHO MPUYUHUII
JNApPUTENI0 TEJIECHBIE MOBPEXKACHUA, a TaKXke €eClu OJapseMbld co&pﬁm
IPECTYIHBIE ACHUCTBUS B OTHOILLIEHUU YECTU, JOCTOMHCTBA WJIM UMYILIECTB ﬁTeH}I,
€CIIM JTO HE OCIApUBAECT OJAPSAEMBIM WM INOATBEPKICHO B CyJe @nopﬂm(e».
[Tonaraem, 4TO BO3MOKHO PENAKTUPOBAHUE W IYHKTA 5 3TOMU >Ke<QTaTLH, KOTOPBIi
MOYHO M3JIOKUTh B CIEAYIOLIEH perakuuu: «B ciryyae OTM%&&peHI/IH 0J1apsEMBIii
00s13aH BO3BPaTUTh MOJIAPEHHYIO Belllb, €CJIM OHA COXP Cb B HAType€ K MOMEHTY
OTMEHBI JapeHus. Ecin Belllb HE COXpaHWIach B ﬁa;ype, TO OJApsIEMbIN JTOJKEH
BO3BPATUTh JNAPUTENI0 JCHEKHBIN 3KBHBaJIeHT\219 apeHHoi Bemwm». [Io Bompocy
IPaBKU II. 5 JAaHHOW CTaTbu IIPAKTUY aQHAJIOTUYHOE IIPEIJIOKEHUE YyXKe
BBICKA3bIBAJIOCH HEKOTOPBIMU HCCHCHOE@QHMI/I.

HeoOxomumo yka3athb B 3aK(<%BeTCTBeHHOCTL JApUTENs 3a HEUCIIOJIHEHNE
WIN HEHaJJIeXKallee UCIIOITHEH %HB&TGJ’ILCTBa nepes oapseMbIM C YTOYHEHHUEM
(GOpMBI U CTETICHH BHHBI %ﬂﬁﬂ, yKa3aB KOHKpPETHYIO (opMy BHHBI B cTatbe 580
I'K P®: «/lapurens @é OTBETCTBEHHOCTHh TOJIBKO IIPU HAJIMYMU YMBICIA WU
rpyooi HeOCTopO@'SCTM».
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