byrakosa Exarepuna AjexkceeBHa
MaructpaHt
Hanpagaenue: IOpucnpynennus
Marucrepckasi nporpamMmma: ['paxaaHCKO€ MpaBo, NPEAIPUHUMATENBCKOE MPABO,

CEMEWHOE MPABO

OcHOBHBbIE IPUYNHBI ¥ MOPSAOK JHILIEHUSI POAUTEIbCKUX MPAaB

AHHoOTamusi. B crathe paccMOTpEHBI TIPaBOBbIE TPOOIEMBI, CBSI3aHHBIC C
MHCTUTYTOM ceMeiHOro npaBa B PO. Ocoboe BHUMaHUE YEIEHO MPAaBOBBIM MpoOiieMam,
BO3HHMKAIOIIMM WHOT/Ia B HAIICW CTpaHE NPH JIMIIEHUW POIUTEIHCKUX TPaB HAa OCHOBE
TpeOOBaHUII COBPEMEHHOTO CEMEHWHOTO 3aKOHOJATENhCTBA M TNPUMEHEHHH €ro IpHu
BBIHECEHUH CyICOHBIX PEIICHHUH 110 ’TOMY BOIIPOCY.

KiioueBble cj10Ba: peOCHOK, pOAUTEIBCKUE TIPaBa, Cy/l, OMeKa U MOMEeUYUTENbCTRO,

AJIMMCHTBI.

Kaxapiii peOCHOK HMMEET HEeOTheMJIEMOE IMPaBO Ha POJUTEIBCKYIO 3a00Ty H
BOCITUTAHUE B CEMEHHOM 00CTaHOBKE. JTO (DyHIAMEHTAIBHOE MOJIOKEHHUE 3aKPEIICHO B
mexxayHapoaHom akte KouBeniimn OOH o mpaBax pebOenka [1]. DTOT MOKyMEHT
O YEPKUBACT HEOOXOAMMOCTD IS IETCH 3HATh CBOMX POAUTEINIEH M MOJyYaTh UX 3aIlIHTY.
[ocynapcTBeHHasi BJAacTh 00s3aHAa TrapaHTHPOBATh YCTOWYMBYIO OHOCOIMATIBHYIO H
3aKOHHYIO CBSI3b MEXIy PEOEHKOM H €ro CEMbEH, a TaKKe IMPU3HAET CEeMEHHBIE y3bl Kak
BaKHBIN 3JIEMEHT 3allMThI JTMYHON MACHTUYHOCTH peOeHka. KOHBEHIUS yTBEPKIACT, YTO
poauTesar 00JamalT MpaBaMU M O00S3aHHOCTSAMH B BOCIUTaHWU CBoWX aeTer. OmHaKo,
roCyJapCTBO HE MOXKET WTHOPMPOBATH ClAydad, KOrja IpaBa peOeHKa IOABEpraroTcs
YIIEMIJICHHIO CO CTOPOHBI poauTeneii. CornmacHo KoHBeHIMH, CTPaHbI-y4aCTHHUIIBI 00sI3aHbI
3alyIaTh MPaBO PeOCHKA Ha XH3Hb C POJAMTEISIMH, €CIIM 3TO HE MPOTHBOPEUYHUT HX
COOCTBEHHBIM HHTEpPECaM, HCKIIOYash CHTyalldd, KOIJa paslydcHHe SBJISETCS

HEOOXOAMMBIM B HHTEpEcax caMoro pedenka. [IpurynuTenpHOE pa3beMHEHHE PEeOCHKA ¢



POJIUTENSIMUA MOKET OBITh OCYHIECTBJIECHO TOJILKO B CIIy4ae JIMIIEHUSI POJUTENbCKUX MPaB
[2, c. 3].

B Ttakux cuTyanusx, Korja pedb UJET O JUIICHUU POJIUTEIIbCKUX IIPaB, TOCYJapCTBO
PYKOBOJICTBYETCS HCKIIIOUUTENLHO HHTEpecaMu peOeHKa, YTO OTpaXKaeT TIiIyOWHHYIO
3a00Ty 0 ero Omaromonyund. HeoOXxoaumo moHUMAaTh, YTO 3TOT HPOIECC HE SBISETCS
(GhOpMaIBHOCTBIO, a TPENCTaBIsAeT COOON CEepbEe3HBIM IIar, TPEOYIOMUN TIIATEILHOTO
pPaccCMOTpEHHUsI BceX O0O0CTOATENbCTB. PoauTenbckue mpaBa MOTYT ObITh MpEKpalieHbl
TOJIBKO B CJy4ae, €ClM MOBEJCHHE POJIUTENEH HECEeT peajbHYIO0 Yrpo3y KU3HU WA
3JI0POBbIO peOeHKA, WIIH K€ €CITU OHU CUCTEMATHUYECKH YKIIOHSIOTCS OT BBITIOJIHEHUS CBOUX
oOs3anHOCTe. Takum 00pa3oM, TOCyaapcTBO, NEUCTBYS B paMKax 3aKOHA, CTPEMUTCS
00ecreynTh 3alUTy MpaB U UHTEPECOB peOEHKa, HE JOIMyCKas MpU 3TOM MPOU3BOJIBHOTO
BMEIIIATEJILCTBA B CEMEMHbBIE OTHOIIECHUS 0€3 BECOMBIX OCHOBaHUM.

OcHoBononaratomuid JoKyMeHT Poccnn — KoHeTuTynmsi, BCTaeT Ha 3allUTy NpaB
JeTel, yCTaHaBIMBAs YETKYI0 OTBETCTBEHHOCTb POJUTENIEH 3a WX BOCIHUTaHUE, YTO
OTpa)K€HO B 4acTH BTOpou 38-i crarbu. Ponurenu 00s3aHbl 3a00TUTHCS O CBOUX JIETAX, YTO
SBJISIETCS HE TOJBKO JIMYHBIM CTPEMJICHUEM POJAUTENICH, HO W BOMPOCOM, KOTOPBIN
3aTparuBaeT HHTEPECHI 00IIecTBa U rocyaapersa [3, ¢. 163].

B 63-i1 cratbe CemeitHoro kojaexkca P® netanm3upoBaHbl KIFOYEBBIE ACHEKTHI,
Kacaroluecsi BHUMaHUSI POAUTENCH K CBOUM JETAM: OT UX (PU3UYECKOrO 3JI0POBBS /O
JTYXOBHOTO M MOpPAJIbHOTO pa3Butusa. K Tomy ke, 4ToObI 00€creunTh UCIOJHEHUE ITHX
0043aTeNbCTB, MPEIYCMOTPEHA W IOPUAMYECKAas OTBETCTBEHHOCTh POAMTENIEH 3a HX
HEBBITIOJIHEHUE, KOTOpasi KAacaeTcsi OTCYTCTBUS WJIM HEaJIeKBATHOM 3a00ThI O Pa3BUTUU
JIeTel Ha BCeX YPOBHSX: (M3HUECKOM, TICUXOJIOTUYECKOM, TYXOBHOM U MOpajIbHOM [4, C.
36].

[IpaBa poauTeneit He JODKHBI MPOTHBOPEUUTH OJIArOMOMYUYHIO UX JeTei. 3aboTa o
JETAX JOHKHA OBITh KJITIOUEBBIM 3JIEMEHTOM B JCHCTBUSX poauteniei. [lpu ucnonneHuun
CBOMX MOJIHOMOYUN POJUTENN HE UMEIOT MTpaBa HaHECTH yuiepO PU3NYECKOMY 3/10pOBbIO,
AMOITMOHAILHOMY OJIarOMoMy4YHI0 UM MOPAJIbHOMY pa3BUTHIO pebenka. Hemomyctumsl
MPUMEHEHUE TaKUX METOJOB BOCIHUTAHMS, KaK >KECTOKOE oOpalleHHe, OCKOpOJIeHUS,

AKCIUTyaTallis WM IPUHIDKEHUE JOCTOMHCTBA pebenka. [IpaBo poauteneii peanusyercs Ha



0J1aro ¥ B UIHTEpecax Ux JAETel, U JOJIKHO ObITh HAlPaBIEHO HA TO, YTOOBI 1T 3aHUMAJIUCH
TEM, YTO UM JICHCTBUTEIILHO HHTEPECHO, a HE TOJIBKO TI0 KEJIaHUI0 poauTenei [4, c. 47].

NHCTUTYT NUIIEHUST pOAUTEIBCKUX IIPaB CO37aH UCKIIOUUTENBHO NIl 00ecieYeHus
3alllUTHI MPaB U MHTEPECOB jAeTei 1o 18 ser, mpencraBiisas coOOW MOCIETHUMN IITaMIl B
3aIuTe JIeTeH OT COOCTBEHHBIX poauTenel. B crathe 69 CemeitHoro koaekca Poccuiickoi
denepanuu I€TaIbHO OMUCAH MOJHBIA CIIUCOK OCHOBAHUM, IO KOTOPBIM POAUTEINA MOTYT
OBITh JIMIIICHBI CBOUX POJUTEILCKUX 00s3aHHOCTEH [5, ¢. 18]:

1. VxnoHeHwe poawWTeNeld OT BBIMOJHEHUS CBOUX 0053aTENbCTB, BKIIOYAs
HaMEpPEHHOE YKJIOHEHHE B BBIIIATE AIMMEHTOB, CTAHOBUTCS BCE O0JIee pacipoCTpaHEHHBIM
OCHOBAHHUEM [IJIS JIMIIEHUE POAUTEIBCKUX IpaB. Takoe MOBEICHNE MOKET MPOSIBISATHCS B
OTCYTCTBMU BHUMAaHMS K MOPAJIbBHOMY U (PU3HYECKOMY Pa3BUTHUIO JI€TEH, UX 00pa30BaHUIO
U MOJTOTOBKE K TPYAOBOU JESITEIHOCTH, KOTOpast Oblja Obl moJie3Ha Jyist obmecta. [lpu
pacCMOTPEHUU Jejia O HAMEPEHHOM YKJIOHEHHUM OT BBIIUIATHl aIUMEHTOB, HEOOXOIMMO
YUYUTHIBaTh TOJKOBAaHHUE 3TOT0 TEPMHHA, MPUHITOE B YrOJOBHOW TE€OPUU, U TMPAKTUKY
MIPUMEHEHUS NEPBOM yacTu ctaTbu 157 YronoBHOro koxekca PO. YkinoHeHue poaurenen
MOXET BKJIIOYATh B CEOSl HE TOJBKO OTKPBITHIA OTKA3 OT BBIILIATHI AJIMMEHTOB, KOTOPHIE
OBLITM YCTAHOBJICHBI CYJIOM, HO U TIOMBITKH CKPBITh PEAbHBIN JOXO0J, CMEHY pabodero
MecTa WM TMPOXKUBAHUS C LEJIbI0 H30ekaTh YJEpXKaHUM B COOTBETCTBUM C
WCHOJIHUTEIbHBIM JINCTOM, OTKAa3 OT TPYJAOBOM JAEATEIBHOCTH U IPYTU€ AEUCTBUS, KOTOPHIE
YKa3bIBaIOT HA HAMEPEHHOE YKIIOHEHHE OT BBIIJIAThl aTUMEHTOB. CyJ JOJKEH NPUHUMATh
pEIICHUE O 3JIOCTHOCTU YKJIIOHEHUS OT BBIIIATHI AIMMEHTOB B KAXKJIOM OTZIECJIBHOM CITy4ae,
YYHUTBIBAS MPOAOJDKUTEIILHOCTh HEBBITUIATHI U BCE Apyrue GakTopbl, CBI3aHHBIE C JIETOM.

2. OTKa3 OT BOCHHUTaHHSI COOCTBEHHOTO peOeHKa, HaXOSIIErocs B POIUIHLHOM
OTJACJICHUH, APYTUX MEIUIMHCKUX YUPEKICHUSIX, YUECOHBIX 3aBEJEHUSX WM MECTax
COIMAIBHOTO oOecredeHusi, 0e3 BECKUX NPHUYMH, SBISETCS HempuemsieMbiM. B
OOJIBIIIMHCTBE CJIy4aeB TaKUE CUTYaIMH CBS3aHBI C OTKA30M MaTepeil OT HOBOPOXKICHHBIX
B POJWIBHBIX JoMaX. [IpuduuHbI, KOTOphIE MOTYT OBITh NMPU3HAHBI YBAXXKUTEIBHBIMU JIJIS
OCTaBJICHHSI pPEOCHKAa B MEIUIMHCKUX, OOpa30BaTEIbHBIX M JPYTUX YUPEKICHHSIX,
BKJIIOYAIOT MHBAJIMIHOCTD POJMUTENICH, CIOXKHBIE KM3HEHHBIE OOCTOSITEILCTBA U MPOUYHE

O0OBEKTHBHO CYIIECTBYIOIIUE MPETISITCTBUSI.



3. HempaBomepHO€ HCHOJB30BaHUE POJUTEILCKUX MoJHOMOUYMU. Tepmun
«HETMPAaBOMEPHOE HCIOIb30BAHUE POAUTEILCKUX MOJHOMOYMIT» 0003HAYAET CHUTYaIHIO,
KOI'/Ia POAUTENN IPUMEHSIOT CBOU IPaBa TAKUM 00pa30M, UTO 3TO HAHOCHUT Bpel HHTEpecaM
UX JleTedd. DTO MOXET MPOSBIATHCA B Pa3MyHBIX (hopmax, BKIHOYAs MPEMSITCTBOBAHUE
oOpa3oBaTenpHOMY MpOIECCY peOeHKa, TPUHYXKICHUE K OpOIDKHUYCCTBY, KpasKam,
3aHATUIO IPOCTUTYIIMEH, YIIOTPEOICHHUIO AIKOTOJISI UM HAPKOTUKOB U MPOYUX MOTOOHBIX
NESHUSX.

4. Hepmonmyctumoe oOpalneHue ¢ JA€TbMH, BKJIIOYas (U3HUECKOe WM
NICUXOJIOTUYECKOE HACWIIHE, A TAKKE YTPO3bl UX MOJIOBOW HEMPUKOCHOBEHHOCTH;

5. Hannume XpoHWYECKOM aJIKOTOIbHON WJIM HAPKOTUYECKOU 3aBUCUMOCTH;

6. [IpennamepeHHOE COBEpILECHHE MPECTYIUICHUH MPOTUB KU3HH WINA 310POBbBS
COOCTBEHHBIX JIE€TEH, APYyroro poauTelis, Cynpyra, 1axKe €ciu OH He SBIAETCA POAUTEIEM
NeTEer, UIU IPOTHUB KU3HH U 310POBbS APYTUX YICHOB CEMBH |35, c. 182].

Ecnu poauTtenu He B COCTOSIHUM BBINOJHATH CBOU POJIUTEIBCKHE 00SI3aHHOCTH U3-32
OOCTOSTENBCTB, HE YKA3aHHBIX B 3aKOHOJATENBCTBE, TAKUX KakK OOJIE3Hb WM JPYyrHe HeE
3aBUCALIME OT HUX (DaKTOphl (HAIpPUMEDP, MCUXUYECKOE 3a00J€BaHUE WIH TSKEI0E
MaTepUalbHOE MOJOXKEHHE), TO B COOTBETCTBUM C TOJIKOBaHMEM BepxoBHOro cyza,
HEIMPOCTOE MaTepUaIbHOE IMOJIOKEHUE CEMbHM HE MOXKET CIYKUTh OCHOBAaHUEM st
JUIIEHUS POAMTENIbCKUX TMpaB, €CIM POJIUTENN OEpeXIMBO OTHOCATCS K CBOUM
00513aHHOCTSIM, 3a00TSTCSl O CBOMX AETAX U CO3AAIOT I HUX YCJIOBHSI, KOTOPbIE BOZMOKHO
B PaMKaX UMEIOIIHUXCS PECYPCOB.

B curyanusx, korzna JKM3Hb MM 30pOBbE pPEOEHKa IOABEPraroTCs peabHOU
OMACHOCTH, YTO MOJKET CTaTb OCHOBAaHWUEM JUII €ro BPEMEHHOIO WM TMOCTOSHHOTO
yAaJIeHUsI U3 CEMbH, MO/l YIPO30i MOHUMAETCS «CUTYallMsl, KOTOpas sIBHO yKa3bIBaeT Ha
BEPOSTHOCTh HETATUBHBIX MOCIHEACTBUMA [UIsl peOEHKa, BKIOYAas CMEPTh WM yuiepo
(bU3MYECKOMY UJTH TICUXMYECKOMY 3/I0pPOBbIO, BBI3BAHHBIN JCHCTBUSAMHU UK O€3eHCTBUEM
ponuteneiy. Takue HEraTWBHBbIE MOCIEICTBHUS MOTYT OBITh CBSI3aHBI C OTCYTCTBHUEM
JOJDKHOTO yXoJla 3a peOEHKOM, KOTOpBIM JODKEH COOTBETCTBOBATh €r0 BO3pacTy M
3I0POBBIO, HAMpUMEp, KOIJAa POJUTENIM HE OO0ECleYMBalOT Majblllla BOAOW, MHIIEH,

0e30macHbIM MECTOM JISI CHA, WJTH HE YXa)XKUBAIOT 3a TPY/THBIM PEOEHKOM, OCTaBIIsIS €ro 0e3



OPUCMOTpPAa HA NPOTSHKEHUU JUIMTENBHOrO BpeMeHH. «OIeHKa YpPOBHS M XapakTepa
OIACHOCTU JIOJDKHA IPOBOJUTHCS B KaXKIOM OTACIBHOM Cllydae, ¢ y4eTOM BO3pacTa U
3I0pOBBsl peOEHKA, a TAaKXKe APYTUX CHEHU(PUUIECKHX OOCTOATEIbCTBY, — YKa3bIBaeTCS B
JOKyMeHTe. B Takux cutyanusx HeoOXoquma oMoIlb COLMATIBHBIM CITy’K0am, B TO BpeMsI
KakK JINIIECHWE POJIUTENIbCKUX IPAB IO TAKUM OCHOBAHMAM CUHUTAECTCS HENPABOMEPHBIM U
HE3aKOHHBIM.

He tpebyercst Haslnume BCeX yCIOBHI, yKa3aHHBIX B cTaThe 69 YTOJI0BHOTrO KoAeKca
Poccuniickon ®enepannu, 11 TPUHATHS PELLIEHUS O JINIIEHUU POJUTENIBCKUX IIpaB. Brioaxe
JOCTaTOYHO JI0Ka3aTh CYIIECTBOBAHUE XOTSA OBl OJHOTO U3 IMEPEUHCIEHHBIX (pakToB. B
peaJIbHOCTH HaOJII0/1aeTcsl pa3HooOpa3ue KOMOMHAUUN 3TUX OOCTOATENbCTB. JlMmieHue
POJIUTENBCKUX TMPAB JIOMYCKAECTCA UCKIIOYUTENBHO B OTHOILIEHWM KOHKPETHOTO peOeHKa,
€CJIM IPUCYTCTBYIOT OCHOBAHMS, IIPELYCMOTPEHHBIE 3aKOHOM.

Jlumenne pOOUTENBCKUX MPAB PETYNHUPYETCs B COOTBETCTBUM cO crtaTben 70
CemeitHoro koxaekca Poccumiickoinr ®enepaunun. CemeintHoro koaekca Poccuiickoit
@enepanuu COOTBETCTBYIOIME JI€JIa PACCMATPUBAIOTCA 110 TEM IpaBUiIaM, KOTOpPBIE
MPEAYCMOTPEHBI JJI1 UCKOBOTO MPOM3BOJACTBA. TO €CcTh MPUMEHSIOTCS OOIIMe MpaBHiia,
comepxamuecss B ['paxkaaHckoM MpoleccyatbHOM Kojekce Poccuiickon ®enepanuu, C
HEKOTOPBIMU UCKITFOYEHUSAMH.

Bo-mepBbIX, CyWIECTBYET ONPEAEHEHHBIM CHOUCOK JIML, WMEKIHUX IPaBo
WHULAAPOBATh IPOLECC JTUIIEHUS POIUTENBCKUX IpaB. DTOT CHUCOK yKa3aH B BTOPOM
yacTu nepBoro nyHkra 70-ii ctateu ['pakmanckoro kojekca PD u BkiroyaeT B cels
CIIEAYIOIIUX JINIL:

- M000# U3 poauTeNel, He3aBUCUMO OT TOT0, C peOEHKOM OH MPOKUBAET WJIN HET;

- T€, KTO BPEMEHHO WJIA MOCTOSIHHO 3aMEIIAET POJUTEINICH: YCHIHOBUTEIM, OTIEKYHBI,
IIONIEYUTEIH, IPUEMHBIE POJIUTEIIN;

- IPOKYPOP,

- TOCYJIapCTBEHHbIE M OOIIECTBEHHBIE OPraHbl U YUYPEXKJICHUS, OTBETCTBEHHbIE 32
3aIIUTY IPAaB HECOBEPLICHHOJIETHUX.

K HHM OTHOCATCA OpraHbl OINEKM M IIONEYUTEIbCTBA, KOMHUCCHUU IO JEjiam

HCCOBCPIICHHOJICTHUX, YYPCIKACHUSA IJIA HeTeﬁ'CHpOT Hu Jpyruc HOI[O6HBI€ OpraHu3aluu.



Bo-BTOpBIX, B po1iecce pa3dupaTebCTBa BOIIPOCOB O JIMIIEHUH POJAUTEIBCKUX MIPAB
IOPUCYTCTBYET PACHUIMPEHHBIM Kpyr Yy4YacTHUKOB. KiltoueByro pojb HMrpaer HpoKypop,
KOTOPBIN TapaHTHPYET 3alIUTy U COONIOCHHUE MPaB M 3aKOHHBIX MHTepecoB pedenka. OH
TaK)Ke ABJIECTCS MIOKPOBUTEIIEM UHTEPECOB OOLIECTBA U TOCYIapCTBa B JAHHOM IIPOILIECCE.
[IpoKypop MOKET IPUHATH YYACTHUE B JIEJIE O JIMILIEHUH POAUTENIbCKUX MPAB B IBYX (hopmax:

1) nHMIKMEpOBaHUE TpoLecca Yepe3 NoJavy McKa;

2) BCTyIIEHUE B MpoOILiecC, KOTOPBIN ObLI HAYaT 110 MHUIIMATUBE APYTUX JIUIL.

B nporecce cyaeOHoro pazdouparenbcTBa, i€ peub WAET O BO3MOXKHOM JIMIICHUH
POIUTENBCKUX MPaB, IPOKYPOP, MOJAABIIMNA UCK O TAKOM JIMIIEHHUH, JIEUCTBYET B KAUECTBE
WCTLA, T[OJb3YSCh COOTBETCTBYIOIIMMM IIpaBaMH M HCIOJHSAA COOTBETCTBYIOIIHE
o0sa3anHOCTH. Kpome Toro, o0si3arenbHON (QUIypoil B 3TOM MPOLECCE SIBISIETCS OpraH
OTIEKH 1 TIOTIEYUTENCTBA, KOTOPBIN BBIIIOJIHSAET aHAJIOTMYHbIE (PYHKIIMH 1 YYACTBYET B JIETIE
HapaBHe ¢ NMpokKypopoM. CormacHo ctatee 47 ['pak1aHCKOrO MpOLECCYATBHOTO0 KOJEKca
P®, opran oneku M MOMEUUTEIHCTBA MPEIOCTABISET SKCIEPTHOE MHEHHUE MO CYLIECTBY
7iena, NEUCTBYS B KA4ECTBE rOCYJapCTBEHHOI'O OpraHa, a He TPEThE JIMLA.

[lepBas npobiiemMa BOZHUKAET, KOTAa CyAbl MHOTJA IPUHUMAIOT PELICHMS O JTMIIEHUU
POIUTENBCKUX NpaB 0e3 JO0CTAaTOYHOTO KOJMYECTBA BECOMBIX J0KAa3aTelbCTB, YTO
MPUBOAUT K OTMEHE TAaKUX PEUICHUH B BBILIECTOSIIIMX MHCTAHUUAX. Takue CUTyaluu He
JOJKHBI UMETh MecTa. JlymaeTcs, 4To Jena, CBI3aHHbIe C TAKUMU CJIOKHBIMU BOIIPOCAMM,
JOJKHBI ObITh B BEIEHUU CYJIeH C OOLIMPHBIM OIBITOM, @ HE YUHOBHHUKOB.

Bropas npobnema, koTopas TpeOyeT BHUMAaHMs, CTAaHOBHUTCS  Mojaya
HEO0OOCHOBAHHBIX ICKOB CO CTOPOHBI OPTaHOB ONEKU U MONeunTesbcTBa. COrjaacHO MyHKTY
2 cratbu 78 KoHcTUTyIMOHHOTO 3ak0oHa Poccuiickoit denepanuu 0 3alluTe NpaB ACTEH,
ATHU OpraHbl 00s3aHbI MPOBECTHU TIIATEILHOE HCCIIEJOBAHUE YCIOBUH MPOKUBAHUS peOeHKa
Y MOTEHUUAIbHBIX ONEKYHOB, a TAKXK€ IPEJOCTABUThH CYyIy COOTBETCTBYIOIIMM akT U
3aKII0YeHrE, 000CHOBBIBAIOIEE pellieHre 1o aeny. OgHako yacTo HaOJII0AaeTCsl, YTO 3TU
OpraHbl HE BBINOJHSIOT 3Ty MPOUEAYPY AOJKHBIM 00pa3oM WIJIM BOBCE €€ MPOIYCKaIoT.
OCHOBHOIl HEAOCTATOK IpPU 3TOM 3aKIIOYAETCS B TOM, 4YTO CyAbl B IOAABJISIOLIEM
OOJBIIMHCTBE CIy4yaeB YJIOBJETBOPSIIOT HWCKH, TIOJJaHHBIE OpraHaMy OIEKH U

MONEYUTENbCTBA WM NPOKypaTypol. Cylibl onmuparoTcsl Ha MPEIoaraéMyr BBICOKYIO



KBaJTU(UKALUIO M TOYHOCTH B UCIIOJIHEHUH 00S13aHHOCTEH ATUX OPTraHOB, YTO, KaK MPABUIIO,
HE BCErJa COOTBETCTBYET JACHCTBUTENHHOCTHU. [Ipexkie Bcero, Ha COTpYJIHUKOB OPTaHOB
OMEKH W TOMEYUTETHCTBA BO3JIOKEHBI OOLIMpPHBIE O00S3aHHOCTH, BKJIIOYAsl MPOBEICHUE
o0cietoBaHUS yCIOBUH KU3HU PeOCHKA M MIPENICTABICHUE CYy aKTyaJbHBIX JOKYMEHTOB
u 3akmodyeHuid. K cokanmeHuio, Kak TMOKa3bIBa€T MPAKTUKA, A3TH OpraHbl YacTo
MPEIOCTABIAIOT CyAaM JIOKyMEHTHI, HE COOTBETCTBYIOLIHME TPEOOBAHUSIM MPUHSATHIX
3aKJIFOUCHUH, 9TO (PUKCUPYETCSI HE PEIKO U B PEUICHUSIX CyI0B 10 Beel Poccum.

OmHMM M3 OCHOBHBIX HEJOCTAaTKOB 3aKIIOUYEHUN O JIMIICHUH POAMTEIIHCKUX MPaB,
BbIIaBACMBIX OpraHaMH ONEKH W  TIONEYUTEICTBA, SBJISACTCS — HEIOCTATOYHAS
00OCHOBAaHHOCTb IPUHATHIX peuieHnid. YacTo B TaKMX TOKYMEHTax JENaeTcs aKIEeHT Ha
OaHaTBHBIX BBIBOJAX, CBSI3AHHBIX C YCJIOBUSMHU MPOXUBAHU JIETEH B CEMbE M B TO K€
BpEMS, HE OTPAXaeTCs peaIbHOE COCTOSIHUE OTHOIIEHUN MEKTY POAUTEISIMHI U JETHMH.

Kpome Toro, B 3akIIOYCHHSIX YacTO OTCYTCTBYIOT CBEICHHS O CHUTYallusX,
YKa3bIBAIOIMX Ha HAIMYUE YTPO3bI A7 370POBBS M KU3HMU pebenka. OaHo u3 Hanbosee
OYEBUHBIX MPOCUYETOB — 3TO OTKA3 B PACCMOTPEHHM HCKOB O JIMIIEHUU POAUTEIBCKUX
npaB, MOJABIINXCS CAMUMH HECOBEPIICHHOIETHIUMH, TIOCKOJIBbKY 3aKOH HE BKIIIOUAET UX B
CIMCOK JIMI], UMEIOLUX MIPaBO Ha MOjla4yy MCKOB, KaK 3TO yKa3aHO B myHKTe 1 crathu 70
CBopna 3ak0HOB PO.

B coorBerctBuM ¢ mnyHktoM 2 cratbun 56 CemelHoro koaekca Poccuiickon
denepanuu, Kaaplii peOCHOK 00J1alaeT MPaBOM Ha 3alIUTY OT 3J0YMOTPeOIeHU CO
CTOPOHBI CBOMX POJUTENICH WIIY JIUII, 3aMelIamux ux. Eciau mpaBa u 3aKOHHbBIE HHTEPECHI
peOeHKa OKa3bIBAIOTCA TMOJ YIrpo30il, B TOM YHCIE B Cllydae HEUCIHOJHEHHS WU
HEKaYeCTBEHHOI'O HCIIOJIHEHUSI POJIUTENIMA HX OOS3aHHOCTEH 1O BOCHUTAHUIO H
00pa30BaHMIO, WX B CITydae 3JI0yNOTPEOICHUs POIUTEIHCKUMH TIPABaMH, TO CY/ JTOJDKEH
NPUHUMATH pEIICHUE O JMIIEHUH BHHOBHUKOB POJUTENBCKUX IpaB, HO C 0COOOM
ocTopokHOCTRI0. Cyn 00si3aH THIATENTFHO M BCECTOPOHHE W3y4YaTh TMPEJOCTaBICHHBIC
JI0Ka3aTeNIbCTBA, TOYHO U OOBEKTHBHO OMPEAEIUTh, Kakue (hakThl UMEIOT 3HAYCHUE TS
pa3buparenbCcTBa Jiefia, a KaKue HEeT U YCTaHOBHTb, CYIIECTBYIOT JIM 3TU (PaKThl HA cCAaMOM
7ielie ¥ KaKOBBI TPABOBBIEC MOCIEICTBUS U B3aMMOOTHOIICHUS CTOPOH MOTYT OBITH TOCIIE

MPUHATOTO CyJeOHOTO penieHus. Takum 00pa3oM, TOJIBKO CyJ JOJDKEH OLICHUBATh, CTOUT



JY YJOOBJETBOPUTh MCK WM HeT. CleayeT OCO3HaBaTh, YTO KaXKIbIA CIydail JUIIEHUS
POJIUTENHCKUX MPAB YHUKAJIEH U TPEOYET NepCOHATU3UPOBAHHOTO MOIX0/1a U THIATEIBHOTO
ananusa [7, c.15].

B name Bpems cyneOHas cuctema JOMyCKaeT 3HAYUTENIbHOE KOJIMYECTBO OLIMOOK,
Kak B 00JIaCTH MPOIEAYPHI U TIpaBa MPH PACCMOTPEHHUH U PEIICHHUH I TAKOTO POJa, TaK
B 00JIaCTM MaTEpHUaJIbHOTO MpaBa. ITO HETATUBHO OTPAXKAETCS HA Pa3JIMYHBIX aCMEKTax
OOIIIECTBEHHBIX OTHOILLICHUN, KOTOPBIE MEPEKUBAIOT IITyOOKHE COIMATBHO-YKOHOMUYECKUE
n3MeHeHus. Cle10BaTeNbHO, 3aKOHOAATEIbHOE U TPAaBOIPUMEHUTEIILHOE YPEryJIUPOBaHUE
BOIIPOCOB, CBSI3aHHBIX C JIMIICHUEM POAMUTENBCKUX IpPaB B HAICW CTpaHe, SABISETCA
CIOKHBIM W aKTyaJIbHBIM KaK JJIi HAy4YHOTO MCCIEHOBAHHUS, TaK W I JAJbHEUILEro
COBEPIICHCTBOBAHUS UX B paMKax TPaKJaHCKOTO U TPaKIaHCKO-TIPOILIECCYAIbHOTO paBa.

JlumeHne poAUTENBCKUX IIPpaB — 3TO CTporas Mepa, NpUMEHseMas CyIoM K
pOAMTENSIM, KOTJa OHU HapylIaloT CEMEWHOE 3aKOHOJATEIhCTBO WJIM COBEPIIAOT
YMBIIUICHHBIE TPECTYIUICHUS, HAHOCSIIUE BPE/l KU3HU U 3/I0POBBIO CBOUX JIETEH.

Hekortopsie criennanucTsl B 00J1aCTH MPOIIECCYaTBLHOTO MpaBa BeAyT Ae0aThl O TOM,
B KaKyl0 KaTErOpUIO CIETYyET OTHECTH MPOIECCHI MO JUIIEHUIO POJAUTENIbCKUX MpaB. OqHa
94acTh DKCIIEPTOB YTBEPKAAET, UTO TaKue Jesia CIeAyeT KiacCUu(PUIMpoBaTh Kak UCKOBOE
CyJONPOU3BOACTBO. B X07€e paccMOTpeHUs MOJOOHBIX CIIy4aeB CYJl JTOJKEH BBISIBUTH
IOPUJIMUECKYI0 UCTHUHY, UYTO XapaKTepHO IS Jed 0COOOro MPOM3BOJACTBA, W MPHUHSITH
pElIEeHrE O TPaBe B COOTBETCTBUU C MPOLEAYPON HCKOBOTO IMTPOU3BOJICTBA.

Ecte u gpyras Todka 3peHHS, KOTOPYIO pa3feisioT HEKOTOphIE IOPUCTHI-
MPOLECCYATUCThI, MOJAralolIMue, YTO BOIPOCHI, CBSI3aHHBIE C JIMIIEHHEM POAUTEIBCKHUX
mpas, TpeOYIOT crenuaibHOro cyaonpoun3BoacTsa. [I.H. MapaaxaeBa nmoguepkuBaeT, 4To B
ATHUX CJIydasX He CTOMT peyb O CIIOpax O MpaBe, a peub UAET O MPUMEHEHUHN MPABOBON MEPhI
K PpOJUTENI0, KOTOPHI HE BBIMOJIHSIET CBOM 0053aTeNbCTBA, W JTO HE Kacaercs
BOCCTAHOBJICHUSI HAPYIIIEHHOTO WJIK OCIIOPEHHOIO MPaBa, a CKOPEe 0 HAIOKEHUU CAaHKIIUU
3a HEBBITIOJIHEHUE POJIUTENIbCKUX oOsi3aHHOCTeM [8, ¢. 110].

N3yuuB cratbu 23, 24, 28 I'paxkaaHCKOTO MpoueccyaabHOro kojekca Poccuiickoit
denepanuy, MOXKHO yKa3zaTh Ha TO, 4YTO TMpoOJieMaTHKa OMNpeaesieHus] CyAeOHOM

KOMIICTCHIOMKX B  ClIydasdX JIMOICHUA  POAUTCIILCKUX  IIpaB OCTa€TCsl  HESICHOM.



CrnenoBaTesibHO, 3aKOHOJATENIO IIeJecoo0pa3Ho 0oJjiee YEeTKO TIpomucaTh IpaBujia
aJIbTEPHATUBHOM IOPUCIUKIIMN U TTPEAOCTABUTD UCTILY BO3MOKHOCThH 00paIaThCs B CYy1 KaK
10 CBOEMY MECTOXKHUTEIbCTBY, TaK M [0 MECTY IPOKHBaHMsI OTBeTUHKa [9, ¢. 52].

B coBpemeHHO# 3akoHOJaTeNbHOW Oa3e, Kacarollelcsl CEeMEHWHBIX OTHOIICHUH,
OTCYTCTBYIOT TOJIOKEHUS, KOTOPhIC ObI OOS3BIBAIA MPHU MPUHSATUU PEIICHHS O JIMIIICHUU
POUTETHCKUX TMPAB YYUTHIBATH BO3MOXXHOCTh KOMIICHCAIIMA KaK MOpPAJILHOTO yIepoa,
HAHECEHHOTO 37I0pPOBbI0 peOeHKa M3-3a OTCYTCTBUS 3a00ThI CO CTOPOHBI POAUTENCH, TaK U
MaTepHaTbHBIX MOTeph. CyIIEeCTBYIOMNE MPABOBBIE HOPMBI HECTIPABEIINBBI, MTOCKOIBKY
nmpaBa peOeHKa, MOCTPaAaBIIero OT HEUCIIOIHEHUS POIUTEIBCKUX 00sI3aHHOCTEH, OCTAIOTCS
0e3 BO3MEIICHUS.

Y4yacTre BCeX 3aWHTEPECOBAHHBIX CTOPOH B TMPONECCE SBISACTCS KITFOYCBBIM
acriekToM I ooecrieueHuss (QPEKTUBHOCTH CYIEOHBIX pPa30oUpaTeIbCTB, OCOOEHHO B
CITy4asiX, CBS3aHHBIX C JIMIICHUEM POAMTEIBCKUX MpaB. DTO TAKXKE CIYXKHUT TapaHTHEH
3aIIATHI MPaB JIMI], BOBJICYCHHBIX B ceMeiHble OoTHOomeHus. CyaeOHbIH OpraH MmoydacT
BO3MOXXHOCTh OIICHUTH IPHUPOJAY B3aUMOJCHCTBUS MEXIYy YYaCTHHUKAMH M, HCXOJs U3
MIPEICTABJIICHHBIX JOKA3aTebCTB, MPHUHITH OOBEKTUBHOE W CIPABEIIMBOC PEIICHUE II0
Temy.

B Hacrosimee BpeMs B PE30JIOTHBHOW YacTH CyACOHOTO aKTa, Kacaromierocs
JUIICHUS POAUTEIBCKUX TPaB, OTCYTCTBYeT 4YeTKas WHMOpMAIus O TOM, KoMy Oyaer
nepenal peOCHOK I JaIbHEHINEro BOCIHUTAHHUSA. Ba)kKHO 3amoiaHUTh 3TOT Tpoder,
YTOYHUB, YTO PEOCHOK OyJeT HAXOIUTHCS TOJ OMEKOW COOTBETCTBYIOIINX OPTaHOB WA
nepesiat IpyroMy u3 poaurenei. Ha nmpakTuke 9acTo BCTpEYarOTCs CUTyaIldy, KOTa IeTH
OKa3bIBAIOTCS O3 Ha/130pa U MOTICUCHHUS.

Hekoropple ydeHble TPH3HAIOT, YTO CYABI IEPErPYKCHBI JEIaMH O pa3Bojax,
CBSI3aHHBIX C JIUIIICHUEM POJAUTENBbCKUX MpaB. OHUM U3 BO3MOXKHBIX ITyTEH PEIIeHUs 3TON
CIIOKHOCTH SIBJISICTCSI BHEAPCHHE CIEIUAIN3UPOBAHHBIX CEMEHHBIX Cya0B. B Takmx
rocygapcTBax, kak ABcTpus, bembrus, Wtamms m ABcrpanms, yxe (QYHKIIMOHHPYIOT
YCTAHOBJICHHBIC MEXAHU3MBl JUIsl YPETYJIUPOBAaHMS CEMEHHBIX KOH(IMKTOB uepes
cemelinbie cyapl. [Ipu pa3paboTke 3aKOHOJATEIHCTBA HEOOXOAUMO YUECTh OIBIT APYTHX

cTpaH u 100aBuTh B DeaepalbHbIl KOHCTUTYIHOHHBIN 3akoH «(O cymeOHON cucteme



Poccuiickoit @enepanun» oTACIbHYIO CTaThio «CeMelHbli cyny». JInlieHne poauTenbCKuX
IpaB SIBJSIETCS MCKJIIOUUTEIBHOM MEPOMl OTBETCTBEHHOCTH B CEMEWHOM IIpaBe.
3aKOHOJATENbCTBO, PETYJIUPYIOUIEE JIMIICHUE POJUTEIBCKUX IMpaB, HWHTEHCUBHO
pa3BuBaercs. Cyapl JOJDKHBI IOHMMaTh, 4YTO NPU pPa3pelICeHUM Jel O JIMIICHUU
POAUTENBCKUX MPAB TPUMEHEHUE JaHHON MPOLEAYPHI JOJKHO OBITh HAMPABIICHO, MPEKIE
BCETO0, Ha 3aIlIUTY UHTEPECOB peOCHKA U OCYIIECTBISATHCS C HAUMEHBIIINM YIIIEpOOM.
Takum o00pa3oMm, Ha CETOMHAIIHMK JI€Hb BONPOCHI, KacalolUecs JIMIICHUS
POAUTENBCKUX MpaB, OCTAIOTCS HEIOCTaTOYHO TIpopaboTaHHbIMU. [IpolieccyanbHbie
OIMOKH, KOTOPBIE MPOUCXOAAT B MpoOIecce CyaeOHOro pazouparesbcTBa IO JeiIaM O
JUIIEHUH POJUTEIIbCKUX TIpaB, OOBICHAIOTCA HE HMHAYE, KaK OTCYTCTBHEM JOJDKHOIO
BHUMAaHUSI K YHUKAJIBHBIM OCOOCHHOCTSIM TaKUX BHUJOB €. DTO MOJYEPKUBAET BAXKHOCTh
MOBBIIIIEHUS YPOBHS TpodecCHOHalM3Ma CPeau Cyled W HeOoOXOIWMOCTH CO3JIaHHS

CIiCraJIbHbBIX «CEMEHHBIX) CyI0B.
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