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AnHoTaums. B cratbe packpblBaeTCsi BOIPOCHL  pe U IpaBa
OCY’KJICHHBIX Ha 3aIlMTY MPU UCIIOJHEHUH HaKa3aHUs B BUJE JI e&/m CBOOO/IBI.

KuroueBble cjioBa: aBOKaT Ha CTaJuU MCIIOJIHEHUs MPUIOBOPA, UCIIOJIHEHUE
HaKa3aHUs, yCIOBHO-I0CPOYHOE OCBOOOKICHHE. (19

>

Obecrieuenrie U coOMOeHUE TIPaB U Qé%bn YyeJoBeKa M TpaxiaHuHA —
HEOTHEMJIEMOE YCJIOBUE JIIOOBIX IPaBOOT Huil. Oco0oe 3HaYeHWE B paMKax
CyJIONIPOU3BOJCTBA MPUOOpETaeT H yT 3alUThl YYaCTHUKOB YTOJOBHOI'O
npouiecca. KonduukTHas curya U COCTS3aTelIbHbIA XapakTep YIrOJIOBHO-
IPOLIECCYAIbHON AEATEIBHOCT POH CO3JIat0T MPEANOCHUIKH ISl BCECTOPOHHETO
HapYIICHUS KOHCTHTyunoggro npaBa J000ro rpakJaHIHA Ha 3allUTy ero mnpas (CT.
45, 46 Kouctutyuu , @ TaKKe TpaBa Ha MOJy4YeHHE KBaTU(DUIIMPOBAHHON
IOpUINYECKOU no@&a (ct. 48 Koncturyuuu P®).

IIpaBo IIUTY PErIAMEHTUPOBAHO TAKXKE M B YTOJIOBHO-IIPOLIECCYATTBHOM
KOJIEKCE (mamee — VYIIK P®). B xoxe pacciemnoBaHus, pacCMOTPEHUS U
paspenfeHusi yrojJoBHOTO Jeja pealu3ands JaHHBIX MpaB MPEACTaBIsETCsS 0C000
B@)ﬁ. Opnako HE MeHee 3HaYMMO 00ECTICUeHHE pealli3alliy MpaBa Ha 3aluTy Ha
CTaJIuM UCIIOJHEHUS npurosopa [1].

Cranusi MCHOJIHEHUS! NPUTOBOpa — 3aKIIOUYUTENIbHBIM 3Tall COBPEMEHHOIO
YTOJIOBHOTO CYJONMpOu3BoJcTBa. [Ipym 3TOM 3TO OfHA M3 HamboJsiee CIOPHBIX H
HEM3YUYCHHBIX CTaJMi, TaK KaK OCHOBHAsl Macca Hay4YHbIX paOOT BBIXOJUT 3a PaMKH

YIOJOBHO-IIPOLIECCYAJIbHOTO  paBa M HAXOAUTCI B  00JAacTH  YroJIOBHO-



UCIOJIHUTENBHOrO 3HaHuA. OpHako, HAa Haml B3IV, UW3YYEHUE YIOJOBHO-
IIPOLIECCYAIBHOTO ACIIEKTa MCIIOJHEHUS IIPUTOBOPA TAKXKE BAXKHO I BEPHOIO H
MOJIHOTO MMOHUMAaHUs CYIIHOCTU W IpaHull npaBocyaus. He siBisieTcss uCkitoueHueM
Y BOIIPOC 3aLUTHI, OCYLIECTBISIEMON HA JAHHOU CTaJvH.

PacnpocTpaHeHHBIM CIIOCOOOM 3alUThl OCYKJIEHHOTO HA CTaJUU UCIIOJIHEHUS
IIPUTOBOpa SBISIETCA MOJaya XajloObl Ha JAEUCTBUS COTPYJHUKOB aJIMUHHUCTPALIMH
UCIIPABUTENBHBIX YUpEKJIeHUN. B Hacrosiee BpemMs HEpEOKH Cilydau npwﬁlfiﬁﬂ
TEJIECHBIX  TMOBPEXIACHUH  OCYXXJIECHHBIM  COTPYyJHHMKaMU  HCHpa gBHBIX
YUPEKICHAN. 09\

[Tomumo oOmMX (KOHCTUTYLMOHHBIX) IpaB, y OCYXKACHHbIX HMMEIOTCS U
crneuuanbHble IIpaBa, MPUCYIIHE TOJIBKO UM U BBITE )y&ple U3 YTOJOBHO-
UCIIOJIHUTEJIPHOTO 3aKOHOJATENbCTBA. JTO IIpaBa Ha Q}nomqecxym IIOMOIp,
BEXJIMBOE OOpAIlEHUE CO CTOPOHBI IEpPCOHANA Hb‘paBI/ITeHLHOFO YUpEKICHUS,
CBUJAHUs, IpOryJkHu (ct. cT. 12, 89, 93 YUK PQ?( p.

3a nocienHee Bpemsi BepxoBHbIN CQ% paccMOTpeEN HECKOJIBKO JIECATKOB
XKanoOd OCYXIEHHbIX, HX MpEICTaB MU' U aJBOKAaTOB, KacCaloIIUXCA HOPM,
coxepxammxcs B IIpaBunax «QTPGHHGFO pacnopsiika  HUCIPaBUTEIbHBIX
yupexjaeHuil. B 6onbmmHCcTBE %I/IX pedb Iula O HAPYIICHWH IIPaB OCYXKIACHHBIX
caMuM (DaKTOM periameHT ﬁﬂnﬂ BEJJOMCTBEHHbIM HOpPMATHBHBIM AKTOM IIPaB
OCYXIEHHBIX U orpaH@@m ITHUX IPaB.

IOpHI[H‘IGC@& OMOIIb OCYXICHHBbIM OXBAaThIBAET MPABOOTHOUIEHUS C
y4acTHUEM O €HHOTO0 B pa3MUYHBIX cQepax MPaBOBOTO PETYIUPOBAHUA.
OcyxneH MOKET OBITH CyOBEKTOM I'PaXXJaHCKUX, CEMEHHBIX,
aaMHu PaTUBHBIX M HMHBIX IpaBooTHolIeHH. OnHako Haubosee BocTpeboBaHa
I b AaJBOKaTa IIpM PELICHUU BOIPOCOB, CBS3AaHHBIX C HCIIOJHEHUEM H
o0>xajioBaHKEM TIpUTroBopa [2].

AJIBOKAT-3allIUTHUK IPEJICTABISIET HHTEPECH OCYKIEHHOTO IO BOIIPOCAM:

— YCJIOBHO-IOCPOYHOI'O OCBOOOKIEHHSI OT HaKa3aHUs B BUJE COAEpPKaHUS B
TUCHUIUITMHAPHON BOMHCKOM 4YacTH, JUIIEHUS CBOOOAbI U MOXU3HEHHOIO JIHUILECHUS

cBoOobI (cT. 79 VK, ct1. 175 YUK);



— OCBOOOXJIEHHMSI OT JalibHEHIlero OTObIBAaHUSI HaKa3aHUSl OCYXKJICHHBIX B
cBs3u ¢ ux 6one3nnto (1. 81 VK, cr. 175 YUK);

— OCBOOOXKJICHHSI OCYXKJEHHBIX, KOTOPbIM ObLIa MpeaoCcTaBieHa OTCPOUYKa OT
OTOBIBAaHUS HAKA3aHUSI B CBS3U C OEPEMEHHOCTHIO WJIM HAIMYUEM MAaJIOJIETHUX JETeH,
OT OTOBIBaHMS ocTaBIekcsa yactu Hakazanus (ctT. 82 YK, ct. 177 YUK).

AJIBOKaT-3allIUTHUK Y4aCTBYET B IIPOU3BOJICTBE B CYJi€ BTOPO MHCTAHIIMY U B
CyJie HaJJ30pHOM UHCTAHIIUU MTPU 00KATOBAHUH OCYKICHHBIM ITPUTOBOPA. Ofl/

[ToMoms agBOKAaTa MOKET OKAa3bIBATHCSI M IMPU PACCMOTPEHUU pOCOB
3aMEHbl HaKa3aHUs JIPyTMM €ro BUJIOM, KaK C Y4YE€TOM IpuMep OBEJICHUS
OCYXEHHOTO, TaK U B CBSA3M C YKJIOHEHHUEM OT OTObIBAHUS Ha3 ‘{&HOFO HaKa3aHMUsl.
K umucny mepBbIX ciieyeT OTHECTH 3aMEHY JIMIICHUS 01306th nbo cojiepKaHus B
JTUCITUTUTMHAPHONW BOMHCKOM YacTh 00Jiee MSTKUM Ha«@}QeM [0 OCHOBAaHUSIM U B
nopsiike, ycraHoBieHHoM B cr. 80 VYK, cr. 17W K; 3ameHy OCyXIECHHBIM,
KOTOPBIM  NIPEJOCTaBJI€HAa  OTCPOYKa 0T6LQ§I g Haka3aHUs B CBSI3BU C
OEpEeMEHHOCTHIO UM HAIUYUEM MaJOJETH %Teﬁ, OCTaBIIEHCS YaCTH HaKa3aHUs
0oJee MATKUM HakazaHueMm (CT. 82 YK,@I YHUK). K unciy nociieIHux — 3aMeHy
UCIIPABUTEIBHBIX PadoT nHmeHHeK\%6omﬂ (ct. 50 VK, cr. 46 YUK); mTpada —
HaKa3aHWSIMU B Mpelesiax CaH %, NPEAYCMOTPEHHOM COOTBETCTBYIOLIEH CTAThEMN
Oco6ennoit yactu YK (m@% ct. 32 YUK) u T.4. [3].

HepeqncneHHLIQ\%hme BUAbl IOPUIMYECKOW TIOMOLIM, OKa3bIBAEMOWU
aJIBOKaTOM ocym@ﬁOMy, MOTYT OBITh MOJpa3/ieJieHbl Ha JBE TPYMIbI: MOMOIIb
aJiBOKaTa-3a Ka OCYXKJICHHOMY Ha CTaJ My HCIOJIHEHUSl MPUTOBOpa B paMKax
OJIHOUME CTauu YroJIOBHOTO IPOIIECCA; MOMOUIb a/IBOKATa-IPEACTABUTEIS 110
3aIu paB M 3aKOHHBIX HMHTEPECOB OCYXKJIEHHOTO B MPABOOTHOIICHUSX, HE
c HBIX C MCTIOJHEHHWEM U O0XaJOBaHHWEM IMPUTOBOpa cyna. To ecTh B MEPBOM
ClIy4yae aJBOKAT SBJISETCA 3alIMTHUKOM B YTOJOBHOM IIPOLIECCE, Ubs JAEATEIBHOCTD
obnedyeHa B mporeccyanbHylo dopmy, periamentupoBannyo YIIK PO, anBokart-
3alIUTHUK UMEET MPOLECCYANbHBIM CTAaTyC, NpeaycMoTpeHHbld HopMamu YIIK PO.
ITo muenuto A.B. becenuna, 3ammra B CTauy UCTIOJIHEHUS] TPUTOBOPA MIPECTABISAET

co00l MPOLECCYANbHYIO AESITENIBHOCTh OCYXIAEHHOTO, €ro 3allUTHUKA, 3aKOHHOIO



IpeACTaBUTENISA, UHBIX CYOBEKTOB 3allUThl. Besl 3Ta NeATeNbHOCTh HaIlpaBlieHA Ha
OTCTaMBaHME W OOECIeYeHHWe MpaB W 3aKOHHBIX HHTEpPecoB ocyxiaeHHoro. OnHa
npeArnojiaraeT  peali3alliid  €ro MpaB, MPEJOTBpallieHue UX HapyIICHHUS,
BOCCTAHOBJICHHE YK€ HAPYIICHHBIX MPAaB M JUKBUJAIMIO BO3HHUKIIUX MPEISATCTBHMA
OCYIIIECTBJICHUS 3aKOHHBIX HHTEPECOB OCYKJICHHOTO [4].

[IpaBo OCYX)IEHHOTO, OOpAIIAIOMIETOCS C MPOCKOO 00 YCIIOBHO-IOCPOYHOM
OCBOOOKJICHMHM OT HaKa3aHWs, MOXXHO pacCMaTpHBaTh KaK €ro KOHCTHUT 160(:?/063
paBo, peaiu3yeMoe CyJI0M.

3aMeHa HEOTOBITOM 4YacTH Haka3zaHus Ooyiee MSITKMM BH @\{aKasaHm{
BO3MOXHa B OTHOIIEHUH OCYXXJCHHBIX, OTOBIBAIOIIUX aHUe B BHJE
OorpaHUuYeHUs] CBOOOJBI, COJACPKAHUS B JUCHUILUIMHAPHON /KHCKOH YacTH WIH
aumieHus cBoboael. Kak m mpu  yclnoBHO-IOCpPOU CBOOOXKICHUH, 3aMecHa
HaKa3zaHus 0oJiee MITKUM BO3MOYKHA IOCJIE 0T651Tnbocy>1<neHHLIM or 1/3 mo 3/4
HA3HAYEHHOTO CpPOKAa Haka3aHWs. 3aKOH HE ycx%‘a JIMBACT KPUTEPUU TOCTUKECHUS
UCIIPABJIEHUS OCYKJAECHHOTO MPY IAHHOM B CPOYHOT'0 OCBOOOXKICHUS, OJHAKO B
4. 3 cr. 175 YUK ykazaHo, 4to Ta &eﬂa BO3MOXKHA JIMIIb B OTHOIICHUHU
MTOJIOKUTEIBHO xapamepmyromer(%cymneHHoro B nexa6pe 2012 r. B YIIK PD
ObLJIM BHECCHBI M3MEHCHHS, B TBETCTBUM C KOTOPBIMH OCYXKJICHHBIH WIIM €T0
aJIBOKaT-3alUTHHUK Bnpalieogpamuca C COOTBETCTBYIOIIUM XOJAaTaiiCTBOM IO
BOIIPOCY 3aMEHBI Heoézﬁnﬁ JacTH HakKa3zaHWs 0ojiee MATKUM HEIOCPEJCTBEHHO B

Cya. on[aTaﬁCTB@MlmHo ObITh MOTUBUPOBAHHBIM M ONMHUPATHCS HA JOCTOBEPHBIC

JaHHBIC, CB§ BCTBYHOIUEC O IIOJOKHUTCIIBHOM IIOBCACHHU OCYXKICHHOTIO. 210
a

MOTyT Ob HHbIE 00 OTCYTCTBMM Yy HEro HapylIeHUH pexuma, 00 Yy4yacTuu
OCYXK Oro B TMOJJCP’KaHUM MPABOIMOPsSIKA, OOIIECTBEHHONW >XU3HU KOJOHUH,
| €HUU TPUYUHEHHOTO MPECTYyIUIEHHEeM yIiiepOa, packasHUUd B COBEPIICHHOM

NesaHuu U 1p. [S].

B VIIK P® Obuio BBEIEHO MOJIOKEHUE O TOM, YTO MPU PEIICHHH CYJIOM
BOIIPOCOB 00 YCJIOBHO-JAOCPOYHOM OCBOOOXKJICHHU M 3aMEHE HEOTOBITOH YacTH
Haka3zaHus Oojiee MSTKMM BHUJIOM Haka3aHUsl B CyJ€OHOM 3acelaHWU BIIPABE TAKXKE

y4acTBOBATh MOTEPIIEBIINI, €r0 3aKOHHBIM MPEACTABUTENb U (WUJIU) NPEICTABUTEIh



(u. 2.1 ct. 399 VIIK P®) [6]. [JlaHHOE MOJOKEHUE BEChbMa CIIOPHO, MOCKOJBKY
MOTEPIIEBIINK HE JOJDKEH HMMETh KaKOTO-JIHOO BIIMSHHMS Ha PEIICHUE BOIPOCOB,
CBSI3aHHBIX C MCIIOJHEHUEM HaKa3aHUs. YUYacTHe MOTEPICBIICTO MPEIyCMaTPUBACTCS
0 €ro JKEJIaHWI0, OJHAKO HESICHO, KaK MHEHHE TOTEPIICBIICTO 00 HCIPaBICHUN
OCYXXJCHHOTO MOXET TIIOBJIMATh HA OKOHYATEIBHOE pEIICHHEe Ccyaa 00
yIAOBJIETBOPCHUN WM OTKa3e B YJOBJICTBOPCHHHM XOJaTaliCcTBa 00 YCIIQBHO-
JOCPOYHOM OCBOOOXKACHUHU. ANBOKAT-3aIIUTHUK JOJDKEH Y4YeCTh M BO:;M(&ELL
HECOTJlacusl  IMOTEPIEBIIETO C  OCBOOOXKIEHHWEM  OCYXKJICHHOTO, /TOBI/IB
JIOTIOJTHUTENIbHBIC MaTepUaibl, CBHIICTEILCTBYIONIUE O zxocmmqa@b OTOBITOM

YaCTHU HaKa3aHUs JJIS 1eJIe UCTIpaBIICHUS. «
Oxkazanue KBaIM(PUUUPOBAHHOW HOPUIAUYECKOU N/Xun OCYKJICHHBIM,
OCOOCHHO B YCJIOBUSIX H30JIALIMM HUX OT OOILECTBa, QﬂﬂeT 3allUTUTh TIPaBa,
CBOOOJIbI M 3aKOHHBIE MHTEPECHl ATUX JHIL. 3a I/(bOC}OK,IICHHLIX CIIOCOOCTBYET
HOCTIEAYIONICH COIMaIbHOM alanTaliy JUa, H({I?%iero yroJIOBHOE HaKa3aHHE.

[lonBoass WTOrM W3JI0KEHHOTO B Ol cTaTbe, OTMETHUM CJEIyIOIIHNe
OCHOBHBIE BBIBOJIBI. c’}

. OcyxneHnsie, o6na{ CIICLMAJIBHBIM ~ IPaBOBBIM  CTaTyCOM,
00OyCJIOBJIMBAIOIIMM  OTpaHUY @ UX TIpaB W HHTEPECOB, JOJKHBI HMETh
BO3MOKHOCTh IOJTy4aTh %u%’ aZBOKaTa HAa CTaJWW HCIIOJHEHUS TPUTOBODPA.
Oco0eHHO HYXIAIOTCs B, 3aIIUTE JIMLA, OCYXKJEHHbIE K HAaKa3aHUIO, CBA3AHHOMY C
JUIIEHUEM CBOOO &

2. B @e €CIIi  OCYXKICHHBIC MOJBEPraloTCs MNPUYMHEHHUIO TEJIECHBIX
IOBPEK/IE CO CTOPOHBI aJIMUHUCTPAIMU HCIPABUTEIBHBIX YUYPEKICHUN, TaKUe
JeucT 00513aTeIbHO JTOJKHBI OBITH 00KATOBaHBI 3AIIMTHUKOM OCYXICHHOTO, a
B@HHC JMIAa — IPUBJICYEHBI K YTOJIOBHON OTBETCTBEHHOCTH.

3. YyacTtue ajaBoKara-3alllUTHUKA HEOOXOJIMMO NPHU PEIICHHH BOIPOCOB 00
YCIOBHO-JOCPOYHOM OCBOOOKIACHMM M 3aMEHE HEOTOBITOM YacTh HakazaHus Oosee
MSITKUM BHJIOM HaKa3aHUs, TOCKOJIbKY B HACTOsIILEE BPeMs MHUIMATHBA OOpalleHus

B Cyd MOXCT HCXOAWUTb HE OT aIMHUHHCTPAHUU I/IY, a 0T OCYXICHHOIO H €To0

3alllUTHHUKA.



4. Ilocnennne nzmenenus YIIK PO B wactu nmpegocraBieHus NOTEPIEBUIEMY
IpaBa NPUHAMATHh Y4aCTHE B 3aCENAaHMSX CyJa IO BOIPOCAM YCIOBHO-JOCPOYHOIO
OCBOOOXK/IEHHSI M 3aMEHbl HEOTOBITOM 4YacTH Haka3zaHus 0oJjiee MITKUM BUIOM
HakKazaHus JOOABJISIOT CIOXKHOCTM B PELIEHUH YKa3aHHBIX BOIPOCOB B IOJIBb3Y
OCYXJCHHOro. B Hacrosiee BpeMs €Ille HE CIOXWIACh YCTOWYMBAas IPAKTHKA
y4acTHsl TOTEPIIEBUIETO B YKAa3aHHBIX 3acelaHUsAX MW BIMSAHHS €ro MHEHHUA, Ha
pe3ysbTaT peleHus CyJa, HO OYEBUIHO, YTO BO3MOXKHO 3aTATMBAHUE dpQ(OB
paccMOTpEHHsT BOIpoca 00 YCIOBHO-JIOCPOYHOM OCBOOOKIEHUM B ;31/1 C

HGO6XOI[I/IMOCTBIO YBCAOMIIATD O 3aCCAaHNHN IMOTCPIICBILCTO. 09\
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