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AHHOTauuMs. B [aHHOM Hay4yHOM CTaTbe paccMaTpuBa @\Hpo6ﬂeMa
COOTHOILIEHHS] KaTerOpUil «Ipeliesl OCYLIECTBICHUS MPaBa» U _(IIPUHUUII MIPaBa», a
Takke ImpolremMa MpelenoB  OCYIIECTBICHUS  MPHUHIL
rPaXKJaHCKOM IIPABE. Q
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B POCCHUCKOM

OCYIICCTBJICHUA TIPUHIOUIIOB B Fpa)KI[aHCKOM@ BC, INPHUHOMIIBI TI'PaXKKIaHCKOTO

npaga. (b
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[IpoGiiema coOOTHOLIEHUS { WA «Opeiesl OCYIIECTBIEHHUS TMpaBay H
CIPUHIMII [IPaBa» aKTyallbHa %y CJIOKMBIIEICS B MOCIIEIHEE BPEMS B HAYUHOU
JUTEPATYpPE TOUKHU 3peHM€d)§OM, YTO JAaHHBIE TOHSTUSA TOXKIECTBEHHBI. ABTOD,
UCCIIE0BAB HaquyfoéépaTypy, BBIJICIIAJI IUAPOKUM M Y3KHM MOAXOJ K JaHHOU
npooieme. Hpeuésmeﬂn LHIMPOKOTO HAIPaBJICHUS] CUMTAIOT, 4YTO KaTErOpHUH
«TpEeeIIbI» «IPUHLMIBI OCYUIECTBJIEHUS» [0 CBOEMY IIPABOBOMY CMBICITY
coBragarot |5, c. 89]. CTOpOHHUKHM Y3KOTO MOJAX0/a K MPUHLMIAM OCYIIECTBICHUS
OTHOCHT FOJIBKO 3aIlpeT Ha 3710ynoTpediaeHue npaBom [3, ¢. 50-51]. B ropunnueckoit
n@aType o003HaueHa TOYKAa 3PEHUS U O TOM, YTO CMEIICHHE JaHHBIX SBJICHUI
Henonyctumo [4, c. 41-42].

OTpaciieBble TPUHIMIIBI TpakaaHCKoro mpasa 3akpermiensl 'K PO (u npexne
Bcero B cr.1 'K P®), u oHu crnexyromnue: a) NPpUHLMI OPUIAYECKOTO PaBEHCTBA
YYaCTHUKOB TPaXKJIaHCKO-TIPABOBBIX OTHOIIECHUM; 0) MPUHIUIT JTUCIIO3UTUBHOCTH; B)

HEMIPUKOCHOBEHHOCTH COOCTBEHHOCTH; T') MPUHIIUI CBOOO LI moroBopa (1.1 cr.1 I'K



P®; nn.l n.l cr.8 'K P®; cr. 421 'K P®); n) npuHuun HEIOMYCTUMOCTH
IPOM3BOJIBHOTO  BMEHIATENbCTBA  KOTO-TMOO B YacTHbIE  Jesia, [PUHLHUI
OeCIpensITCTBEHHOTO OCYIIECTBIICHUS TPAXKIAHCKUX IPaB U, B YaCTHOCTHU, CBOOOIbI
UMYIIIECTBEHHOTO 000poTa, CBOOOJHOTO TIEPEMEIIECHHUs] TOBApOB, YCIYTr W
(dbrHaHCOBBIX cpeAcTB Ha TeppuTopuu Poccuu (1m1.1,3 cr.1; c1.9 'K PD); €) nmpunuumn
HEAONYCTUMOCTH HEHAUJICKALIETO OCYILIECTBICHUS TPAXKIAHCKUX IIPaB (CT.]?ll;K
P®); x) npuniun obecrieueHrsi BOCCTAHOBJICHHS HAPYIIEHHBIX MPaB, UX C666 171
samuThl (1.1 cr.1; ct.11, 16, 1069 T'K P®); 3) npuniun 106pocoOBECTHO ct. 10
'K PD) [1]. Q\
Paccmorpum Hekoropble w3 Hux. 1) [lpunnun rop Or0 paBEHCTBA
YYaCTHUKOB T'PaKIaHCKO-TIPABOBBIX OTHOIIICHUH. FpamnaHN%aﬂafoT abCOJIIOTHO
OJINHAKOBOM TMpaBOCHOCOOHOCThIO. HOpunnueckue i HOH OpraHU3alMOHHO-
npaBoBoM  (OPMBI  HAAENSAIOTCS  WMICHTUYHOU ®a300n0c06HOCTLI0: oOmiei
(YHHBEpCaIbHOMN) WK CleUaTIbHON (orpaHqu{?;p ). Bce cyObeKTbl MOTYT UMETH
KaK BEIHBIE, TAK U 00s513aTEIHLCTBEHHBIE TIP MEIOT MIPaBO COBEPIIATH PA3TUUYHBIC
CIEJIKY, 3aKJII0YaTh JIOTOBOPHI MO OTY ?ﬂo WU TPUOOPETEHUI0 UMYIIECTBA U
T. . CTOpOHBI HAXOJATCS MO OTH 10 JIpyT Opyry o00COOJICHHO, HE3aBUCHMO,
aBTOHOMHO. FOpuanueckoe pa BO HE O3HAYaeT KOHOMHUYECKOIO0 paBEHCTBA. B
uaeaie HeEoO0XO0IUMO vkdbaKTquCKoe PAaBEHCTBO CYOBEKTOB TI'PAKJAHCKHUX
PaBOOTHOILICHUH, @éo B CHJIy MHOTUX OOBEKTUBHBIX (DaKTOPOB ITO

TPYI[HOI[OCTI/I)KI/I]V@ PUANYCCKOC PaBCHCTBO IIPOABIIKACTCA WM B TOM, 4YTO B

Fpa)KI[aHCKO@BG IIpH pCryJmpoOBaHNN O6IHCCTBGHHI)IX OTHOILICHUI HCIIOJIB3YCTCA

METOJ KO Hanuu. A MeToj cyOopauHanuu (MOAYMHEHHOCTH), CBOWCTBEHHBIN
aJIMH paTUBHBIM, HAJIOTOBBIM, TAMOXXEHHBIM IPABOBBIM OTHOIICHUSIM, HE
1] HaeTCsA. 2) JIMCIO3UTHBHOCTH MOXKHO paccMaTpuBaTh M B 3HAYEHUH

XapaKTEpPHOU YEepThl METO/a T'PakIaHCKO-NPAaBOBOTO perynupoBanus. 3) Ipunimn
HENIPUKOCHOBEHHOCTH COOCTBEHHOCTH. 3aKOHOJATENb MPOBO3INIACHI FOPUIAHYECKOE
PaBEHCTBO Bcex (hopM COOCTBEHHOCTH (YaCTHOM, TOCYAAPCTBEHHOM, MyHHUITUTIATBHOM
U HHBIX BO3MOXHBIX (Qopm). Bce 06e3 wuckimodeHus GopMbl COOCTBEHHOCTH

OXpPAHAIOTCS 3aKOHOM, 3aIUIIAIOTCS paBHbIM 00pa3oM. [lomoskenuss OcHOBHOTO



3akoHa Poccum KOHKPETH3UPYIOTCS B APYTUX MPaBOBBIX aKTaX M, B YACTHOCTH, B
I'paxxnanckom konexkce P®. UckimountenbHO COOCTBEHHUKY NpHHAANEKAT MpaBa
BIIQJICHUS, TOJIb30BAHUSI M PACHOPSDKEHUST CBOMM HUMYIIECTBOM, B OTHOILIICHUH
KOTOPOTO OH BIIPAaBE€ COBEpIIATh JIOOBIC JEWCTBHS, HE HAPYIIAOIIME IpaBa H
OoXpaHsieMble 3aKOHOM uHTepechl apyrux Jmn (m.1,2 c¢r.209 I'K P®). B
COOCTBEHHOCTH TPAXKIAaH MOXKET HAXOIUTHCS OO0 HMMYIIECTBO, HE HU3BATOL W3
TPOXIAHCKOTO  000pOoTa, a B  HEKOTOPBIX  CiIy4yasx Takke | 0153&1,
000pOTOCTTIOCOOHOCTh KOTOPBIX OorpaHudeHo. Koau4ecTBO U CTOMMOCTh €CTBa,
npruoOpeTaeMoro CyObeKTaMH B COOTBETCTBHHM C 3aKOHOM WJIU 6@bop0M, HE
orpanuuuBaioTca. [IpuHyAWTENbHOE U3BIATHE Y COOCTBEHHUKAN UMYILIECTBA HE
nonyckaercs. 4) Ilpunnun cBoGoabl jgoroBopa. Pacc aeMblii  TTPUHIIUIT
KOHKPETU3UpOBaH B mojoxeHusix cr. 421 T'K ?ﬁ:/ga) KQOXKIbI  YYaCTHUK
CaMOCTOATENLHO pEIIaeT 3aKIYyaTh eMy ILOPOB,({B,HH HeT; 0) CyObeKThl caMu
ONPENENAIOT CBOUMX KOHTPAreHTOB; B) yqacq?(k CBOOOTHBI B BBIOOpE BHUA
JIOTOBOpa, B TOM YHCII€, U HE MPEAYCMOTP O MPaBOBBIMH AKTaMU; I') CTOPOHBI
CaMOCTOATENIbHO OMPEAEISIIOT COAEp OroBOpPa, TO €CThb COBOKYIIHOCTH €r0
YCJIOBHUH, a TaKK€ MOTYT SaKHIO‘{MQ%eIHaHHBII‘/JI JIOTOBOP, B KOTOPOM COJIEpKATCS
AJIEMEHTBl Pa3IUYHBIX norm@@, PEeIyCMOTPEHHBIX MPABOBBIMH aKTaMH. ITO
oO1ue npaBua. CYH_IGCT%)T U OIpEJIeJICHHbIE OTPAHUYEHUS JAHHOTO MPHUHIINIA,
HanpuMmep, 0003HAYCHHBIC B AHTHUMOHOIIOJIBHOM 3aKOHOJATENbCTBE, B IMPABOBBIX
aKTax o HOCT&BK@&B&})OB JUIS TOCYTapCTBEHHBIX HYXA U T.1. [2, ¢. 251-252] 5)
[Tpuntum 06 @emm BOCCTaHOBJICHHSI HAPYIICHHBIX MPaB, UX CYJACOHON 3aIUTHI.
Cynebnas uTa npaB U cBob6oj rapantupyercs (cr.46 Koncruryuuu P®). Otkas
Javna paBa Ha oOpareHnue B cya HenelictButeseH (4.3 c¢r.4 AIIK P®). B 'K P®
H pEAyCMOTpPEHO OOIero TmpaBWiIa, YCTAHABIMBAIOUIETO OO0S3aTEIBHOCTD
NPEeIbsBICHUS KPEAUTOPOM TIPETeH3UM 10 oOpaileHus Cc HMCKOM B cyn (3a
UCKJIIOYEHHEM CIOpPOB B cepe TpaHCIOPTHHIX MpaBooTHoueHui (c1.797 'K PO).
[IpyuuunHa B ciienyroleM: BO3MOKHOCTh YTPaThl MIpaBa Ha MPEIbABICHUE UCKA U3-3a
HECOOJI0IeHU s IPETEH3UOHHOTO nopsiiKa MPOTUBOPEUUT MPUHITUTIAM

OECTIPENsITCTBEHHOTO OCYIIECTBICHHUS TPAXKIAHCKUX IIpaB, CyIeOHOW 3allIUTHI.



Buaumo mno3TOMy, MNpPETEH3MOHHBIM MOPSAOK 3alllUThl TPaXKAAHCKUX TMpPaB HE
UCIIOJIB3YETCS B MEXKIYHApPOJHOM TpaxJAaHCKOM 00OpoTe W HE MpPeayCMOTpPEH
3aKOHOJIATENILCTBOM TOCYJIAapCTB, C Pa3BUTOM PBIHOYHOM 3KOHOMHKOU. Cyx,
apOUTpakHBIA CyJ, TPETCHUCKUU CyJ pacCMaTpPUBAIOT TPaXKJAAHCKUE JieJa B
COOTBETCTBMM  C  YCTAHOBJEHHOW  IPOLECCYaJbHBIM  3aKOHOJATEIbCTBOM
[10JIBEIOMCTBEHHOCTBIO JI€JI, KOTOPAasl ONpPEAEIIeTcsl Yyepe3 KOMIETEHIUIO CYJOB B
chepe ocymectBiaeHus: npaBocynusa (m.l1 cr.1l TK P®). Tak, B HOCT&H(BJ‘?L
[Inenyma Beicmiero ApOutpaxHoro Cyna Poccuiickoit denepanuu No OT 28
ceHtsiOps 1994 r.  momuepkuBaeTcs:  apOUTpaKHBIN ABJIAETCS
CIEUUAIU3UPOBAHHBIM CYJIOM [0 Pa3pelIEHUI0 SKOHOMHYECK POB, CBSI3aHHBIX
C NOPEANPUHUMATEIILCKON AEATENbHOCThIO. B COOTBeTCTBh\]@) cr.27 AIIK P®
ApOutpaxxHoMy CyIy TOJBEIOMCTBEHHBI Jieia Tl HOMI/I‘{eCKI/IM criopam,
BO3HUKAIOIIUM U3 TPAKIAHCKUX U HHBIX npaBOOTHonHHfI MEXKIY FOPUANYECKUMHU
JUIAMH, a TaKXKe 3aperucCTPUPOBAHHBIMU B ~éTSHOBHeHHOM 3aKOHOM TOPSJIKE
rpaXJIaHaMU-MPEANPUHUMATENIAMHU, OCY AIOUUMU  TIPEINPUHUMATENBCKYIO
NesTeNbHOCTh 0e3 00pa3oBaHUs Iop@'ge oro yuua. Kpome TOro, mpaBo Ha
oOpaleHue ¢ ICKOM B ap6HTpa>KHr®z[ UMEIOT U JPyTue CyOBEKThl IPaskIaHCKOTO
npaBa, ykazanHele B AIIK P (bﬂpymx denepanbHbIX 3aKOHAX, €CJIU CIOpHBIE
OTHOILICHUSI BO3HUKIIU B §HPCI{HPI/IHI/IM3TCHBCKOH U UHOU 3KOHOMHUYECKOU
nesaTenbHOCTU. Taku a30M, MpHU ONPENEICHUH IOJBEIOMCTBEHHOCTH Jena, K
KOMIIETEHIIUU K 40 Cyla OHO OTHOCUTCS (apOUTpaKHOTO WIM cyjaa oOmen
KOMITETEHI] % ez[yeT UCXOAWTh W3 JBYX KPHUTEpPHEB: CyOBEKTHOTO COCTaBa
YYaCTHUK XapakTepa CHOPHBIX MpaBOOTHOUIEHUH. B oTimume ot cyneOHOi
3aIu a)KI[aHCKI/IX IpaB 3alllMTa B aIMUHUCTPATUBHOM MOPSAJIKE OCYIIECTBIISIETCS
n@ B CIlydasiX, NpSAMO MpenycMoTpeHHbIX 3akoHOM (1.2 cT.11 I'K P®). Ho u
UCIIOJIb30BAaHUE aJIMUHHUCTPATUBHO-IIPABOBOM (OPMBI 3alIUThl HE HCKIIOYAET B
JAIbHENIIEM OCYILECTBIEHUS JUIOM CyA€OHOM 3alluThl CBOUX IpaB: pELICHHE,
NPUHATOE B aIMUHUCTPATUBHOM TIOPSAJIKE, MOKET ObITh 00kanoBaHo B cya. [ K PO B

NOJIOKEHUSIX M.2 cT.11 ompenenser NpuoOpUTET MEXKAY ABYMS FOPUCAUKIMOHHBIMU

dopmamu 3ammTel. Kpome Toro, B coorBercTtBum co cT.14 'K P® momyckaercs



camo3aluTa rpaxxJaHckux npas. Camo3zamuTa TpakJaHCKUX IPaB IPEACTaBIISAET
co00l camMoCTOsITeNIbHBIE, 0€3 00palleHHs] K KOMIIETCHTHBIM (FOPUCIUKIIMOHHBIM)
opraHaMm, JCHCTBUS yINpPaBOMOYEHHOIO JIMIA, HalpaBieHHblE Ha  3alIUTY
CyOBEeKTUBHBIX IpaB. HazBaHHBINM c110COO 3alIUTHI KMEET MIMPOKOE MPUMEHEHHE, YTO
00yCJIOBJIEHO, TIPEXJE€ BCEro, OIpPEACNICHHBIMU IMPEUMYIIECTBAMHU Mepe]] MepaMu
3alUThl, NPUMEHAEMBIMH B IOPUCAUKIMOHHON (opMe 3aluThl, a HWMEHHO:
OTHOCHUTEJNIbHASI IMPOCTOTA, SKOHOMMYHOCTH M OIEPaTHUBHOCTH B ocymecEijﬂH
CaMO3alIUThl, IIMPOKUIA BHIOOp MEp 3alIUThl, UX MHOIOBAPUAHTHOCTD. /CCTBC
npuMepa MPHUHIMIIOB OTACIbHBIX HHCTUTYTOB T'PaXXIaHCKOTO MOKHO
OPUBECTH TMPUHIMIBI HUCHOJIHEHUS O0053aTeNbCTB: a) MPUHIL HaJJIeKAIIETO
UCIIOJIHEHUSI 00s13aTEIbCTB: 003aTENbCTBO JOJIKHO OBIThH NgmeHo TpeOyeMbIM
CyOBEKTOM COOTBETCTBYIOIIEMY JIUIy B OTCYTCTBUHU QBOPC‘{HP’I C YCIIOBUSIMU
00s3aTeNIbCTBA OTHOCUTEIBHO MPEIMETa, cnoco6a(b4ecm UCIIOJIHEHUS, CpPOKa U
apyrux yciosuit (cr. 309 I'K P®); 0) LUII PEATBHOrO0 HCIIOJIHEHUS
0053aTeNIbCTB: HEOOXOIUMOCTD chonHeHQ(aomKHHKOM CTpPOTO TeX JEWUCTBUH,
KOTOPBIC SIBIIIOTCS MPEAMETOM HCHOH@&H (.1 ¢1.396, ¢1.397,398 IT'K PO®). Ilpu
VICIIOJTHEHUM HEKOTOPBIX 06;132&6)1( I'paxxnanckum konexkcom PD 3akperuistorcs
TaK)ke: B) TMPUHIMII JEJIOB @cmpyﬂﬂnqecma. Hampumep, 3akazuuk mpu
UCIIOJIHEHUH JOr0BOpa r@ﬁ 00s13aH OKa3bIBaTh MOJPSIAYUKY COACUCTBUE B
BBIMIOJTHEHUU PAOOTHI HapyIIEHWH JAHHON O0s3aHHOCTH MOJPSIIYUK BIIpaBe
TpeboBaTh 1O CB@)' BBIOOPY: @) BO3MEIICHUS] MPUYUHEHHBIX YOBITKOB, BKIIIOYas

JIOTIOJIHUTEIbHBICY M3JIEPKKH, BBI3BAaHHBIE MPOCTOEM; 0O) TEpEeHEecCeHUs] CPOKOB

WCIIOJTHEH a0o0ThI; B) YBEJIIMYCHMs] YCTAHOBJIEHHOW B JIOTOBOpE IIEHBI PabOTHI
(ct.7 P®); r) npuHIKI SKOHOMUYHOCTH UCTIOJIHEHUST 00513aTEIIbCTB.
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