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o

OcHOBaHUSMHU BO3HUKHOBCHHSI, @&Hm WM TIPEKPAIIEHUS TPAKIAHCKHX
IPABOOTHOIICHHUI BBICTYIAIOT Ioppq ckue (paKThl, TO €CTh peajbHbIC KU3HECHHBIC
00CTOSITENThCTBA, C KOTOPBI 3aKOH CBSI3BIBACT OINpEJACICHHBIC TIPABOBHIC
TIOCIIC/ICTBUSA, B ‘{aCTHOCTI/%§;[C JBUKEHUS TPAXKIAHCKOTO MTPaBOOTHOIICHHUS.

[Tonsitue IOpI/II[@ uX (PaKTOB B rPaKJIaHCKOM 3aKOHOJIATEIHCTBE CUATACTCS

OJTHUM U3 (bYHI[a@aﬂBHBIX. Jlms1 0OBIYHOTO YeIOBEKA JIEHCTBUTEIHLHOCTE COCTOUT

U3 Pa3HOro 00CTOSITENBCTB, SMOIMK, peaknuit. Jlns ropuctoB moboe
IPABOOTH ue SBISETCA B TIEPBYIO Ouepelb COBOKYMHOCThbIO (hpakToB. Ha
OPaKT 00CTOATENILCTBA BBICTYNAIOT B KAYECTBE OTHIPABHOM TOYKU B JUHAMUKE

B@Iocmseﬁ [2, c. 103-107]. Ecau roBopuTh Hay4HBIM SI3BIKOM, TO OHH
paccMaTpUBAlOTCS KAk  OCHOBAaHMSA  BO3ZHUKHOBEHMA  TIPaXIAaHCKMX  IIPaB.
IOpugnueckuii akt (hopMHUpyeT TaKkKe MPEANOCBUIKU A HAJEICHUs CyObEKTOB
obs3aHHOCTAMH.  [IpuMepoB Takux OOCTOATENBCTB JOCTaTOYHO MHOro. K
IOPUINYECKUM (paKTaM B TPaKJAaHCKOM IIPaBE OTHOCSTCS, B YAaCTHOCTH, POXKICHHE

YCJIIOBCKA WJIN €0 CMCPTh, HCOCHOBATCIIbHOC O6OFaH_[CHI/Ie, CO3JJaHHC ITPOU3BCACHUA



UCKYCCTBa, MEPEBOJ J0Jdra M Tak jgainee. Bce 3T 00CTOATENBCTBA MOPOXKIAIOT,
IpEeKpaIaT JU00 U3MEHSIIOT OTHOIIEHUSI MEXIY pa3HbIMH cyObekTamu [3, ¢. 132—
135].

[TonsiTue ropuanuecknx (HakToB B TPAXKIAHCKOM 3aKOHOAATEIIbCTBE CUUTACTCS
OJIHUM U3 PyHJIaMeHTaJIbHBIX. JJi1 OOBIYHOTO YeIOBeKa ACHCTBUTEIBHOCTh COCTOUT

U3 Ppa3HOrO poaa OOCTOSTENbCTB, HSMOLMH, peakuuid. Jlias ropucToB n{gf/oe

IIPABOOTHOIIICHHE SIBIISIETCS B IEPBYIO OYEPEIb COBOKYITHOCTBIO (DAKTOB. )
Ha mnpakTuke 0OCTOSATENbCTBA BHICTYNAIOT B KAue€CTBE OTIPABHO YKU B
JAHAMUKE B3aUMOCBsI3€d. EcCam  TOBOpUTH  HAy4YHBIM  SI3BI TO OHH

paccMaTpUBarOTCS  Kak  OCHOBAaHUsS  BO3HMKHOBEHHUS @)&&HCKI/IX IIpasB.
Opuanueckuii dhakt GopMupyer Takke MPEANOCHUIKH éJIN eJIeHHUsI CyOBbEKTOB

oOsi3aHHOCTSIMU.  [IpuMepoB  Takux OOCTOSATENBCT craroyHo MHoro. K
IOPUIMYECKUM (paKTaM B IPakJaHCKOM IIpaBe OTH%FCSI, B YaCTHOCTHU, POXKIECHUE
YEJI0BEKa WA €r0 CMEPTh, HEOCHOBATEIIBHOE 0@%%, CO3JJaHHE MPOU3BEIECHUS
UCKYyCCTBa, IEPEBOJ JO0JI'a U Tak Jajee, 3T OOCTOSITENILCTBA TOPOXKAAIOT,
IPEKpalIaoT JIU00 U3MEHSIOT OTHomeH@ﬁe 1y pa3HbIMU CyObEKTaMHU.

CoObITHE, KOTOpOE HE HMGK%CT& B JICUCTBUTEIBHOCTH, AK€ €CIU B €ro
HOSIBJICHUU B OyAylIeM HeET %(I/IX COMHEHUM, HE MOXKET PACLICHUBATBHCA KakK
IOPUANYECKUAN (PaKT. OH0®§HpH3HaHo TaKUM TOJIBKO B MOMEHT HACTYIUJICHHUS.
CoOOTBETCTBEHHO, KaK 1Bas1 KpacaBunkoB, opuanueckue (pakTbl B rpakIaHCKOM
I[paBe HE MOIYT (@s «Oyayuumu». Ha kakoil-To He HACTYNMUBIIMKA NEPHOJT MOKHO
TOJBKO yCTa b MEpY MOBEJEHUsA, 00I3aHHOCTh YTO-TO coBeplInTh. K npumepy,

>

yqaCTHI/II@)

HCIIO WSl KAKOT0-JIN0O yCJI0BUs, a HE 06CTO$IT6J'IBCTB8., KOTOPBIC MOT'YT IIOAABUTLCA

OLLICHUU MOIr'yT IpCAyCMOTPCTb B COIJIAIICHUU CIocod u BpCMs

n@eanmaunn norosopa. FOpunnyeckue pakTsl B COBETCKOM I'pa)k/1aHCKOM IIpaBe
HE 3aKpEIUIJINCh KaK CaMOCTOATElIbHAas (yHIaMeHTalbHas kareropus. OmHako u3
CoJIep>KaHUsl HOPMATUBHBIX aKTOB OBLIO SICHO, YTO MMEIOIIUII HOPMAaTUBHYIO OCHOBY
NOCTYIIOK JIMLA HEJIb351 CMEUIMBATh C )KEJIAHUEM €r0 COBEPIUUTH [5].

JLA. Tletpaxkuukuii umen cBoeoOpa3HbI B3IJSAA Ha HOpUAUMYECKUE (DAKTHI.

[IpaBuiibHO OTMETHUB OJIHOCTOPOHHIOIO dbopManbHyIO JOTMaTUYECKYIO



IOPUCHPYJCHIIMIO, €€ CKIOHHOCTh K «IPaBOBOM MHCTHKE», OH Jal CBOU
IOpUaMYecKue (PakThl, CYObEKTUBHYIO M IICHUXOJIOTMYECKYIO0 HHTeprpeTaiuto. [lo
mHeHuto JL.U. Ilerpaxkuukoro, ropuaudyeckue (QakTbl cleAyeT MOHUMATh HE Kak
BHEIIHME, OOBEKTUBHBIE, a Kak Ipe/ICTaBJICHHbIE COObITUA. Takoe MOHMMaHME
IOpUANYECKUX (DAKTOB CBOJUT K HYJIIO UX 3HaUY€HHE B IpaBoBoi cucreme. [lpu Beei
OYEBUHON MPAKTUUYECKON OECMOMOIIHOCTU U UJCATU3ME MCUXOJIOrMYECKON TEOpUn
JLU. TleTpakunkuii BBIACHWI, KOrja OOpaTWiCsS K KOHKPETHBIM fopI/Im/Be(:iﬂM
(akTaM: «BaXXHBIM U PEIIAIONIUM B IOPUIUYECKON KU3HU, — MHUCAI OH, ﬁIOTCSI
HE (DaKTBI TOTOBOPOB KAaK TAaKOBBIX, a BEpa B CYIIECTBOBAHNE TAKHX B». Takoe
NOHUMAaHUE IOPUANYECKUX (PAKTOB HE BCTPEYAIOCh U HE MOL OSCTpeTI/ITL KaKOM-
100 MIUPOKOU MOJACPIKKH MPAKTUKYIOIINX OPUCTOB [7, C. 45{ 59].

HaubGonee paspaGotana Teopus IOpUaHYEC chaKTOB nojayyuia B
IPAXKIAHCKOM ITpaBe. DTO BIOJIHE MOHSITHO. PaCTYU.%MOHII) KaluTaiu3M TpedoBa
THIATEJIbHOM  pErJaMEHTaluU HMyanCTBC%I OTHOLICHWM:  OCHOBAaHUU
BO3HUKHOBEHUS IpaBa COOCTBEHHOCTH, O (QHLIX 00513aTeIbCTB, HACJEIOBAHUA,
HACTYIUUICHUST HECOCTOSITEIbHOCTH U T@& 3TON OCHOBE U pazpaborana OOmias
KOHLENUHNA HOPUANYECKOrO (baKTK JUEPKHEM BaXKHBIK MOMEHT — KaTeropus
«IOpUANYECKHUM (HaKT» HE 1303@@3 pe3yabTare CIEKYJATUBHOIO Pa3BUTHUS KaKOil-
aMb0  CXOJIACTUYECKOU %mcocbcxoﬁ CUCTEMBI; OHAa HBOJIIOLMOHHpPOBAIA OT
IIPaKTUYECKON Heo6>@&ocm BKJIFOYEHHSI B €IMHYIO KOHLENIMIO PA3IHYHBIX
IPEANOCHUIOK JUISL-PAa3BUTHSL KOHKPETHBIX MPABOOTHOILIEHUH.

Teopu @xmnqecxnx (akTOB yCIEIIHO pa3BUBajach M B pabOTax pPyCCKUX
YUYEHBIX ucrtoB. E.B. Bacekosckuii, [.JI. I'pumm, H.M. Kopxkynos, B.I.,
Cuna u, I'.®. [IlepuieHeBUY paccCMOTpEIN BOIIPOCHI UCKOBOW JABHOCTH, YCIOBUS
H@BI/ITCHLHOCTH Y HEJCVCTBUTENBHOCTH CIEJIKH, OCHOBAHMSI IPECTABUTEILCTBA U
np. Poccuiickoll 10puIMYecKON HayKe TOTO BPEMEHHU ObLJIO M3BECTHO U TOHSTHE
dakTHueckoro (FOpUIUIECKOTO) cocTana [4, ¢c. 165].

KOpunnyeckas Hayka pemdTeIbHO OTBepriia abCTPakTHBIN, (HOpMaITbHO-
JOTMAaTUYECKUA MOJAXO0J K NpPaBOBBIM sBICHUSM. «KOHKpeTHOE MpPaBOOTHOIICHHUE

MEXIy ABYMsI JMLAMM I10 MPOJAXKE WIM MOKYIIKM BEW», — 1cai, Hampumep, H. B.



IIpotacoB [8], — OoH co3gaH HE NOTOMY, 4YTO B ['pakJaHCKOM KOJEKCE €CTh
[Tonoxxenue o0 OOroBOpe KyIUIU-IIPOJAXKH, & MOTOMY, YTO Yy OJHOTO YEJIOBEKAa €CTh
SKOHOMMYECKass HEOOXOJIUMOCTh IOKyMNaTh 93Ty BEllb y JPyroro uyejgoBeKa —
npojaBaTh e€e». [[paBoBble OTHOUIEHUS PACCMATPUBAIOTCS YUEHBIMU KaK 3JIEMEHTHI
IOpUINYECKON HAJCTPOMKH, CIUIETAIOTCA B CI0XHYIO CETh COI[MAIbHBIX OTHOLLICHHIA
1, B KOHEUHOM CcYeTe, 00yCIIOBJICHA PKOHOMHYECKUM OaszmcoM obOmectBa. OmHAKO
«...OCHOBHBIC, T. €. (hOpMaJbHBIE TIPABOBBIC MOHATHSA, — OTMETHI B.B. Ha%p)i(j,/
MPOAOJDKAIOT CBOE CYIIECTBOBAHME B HAIIMX KOJEKCAX U B COOTBE {onmx
KOMMEHTapusix. MeTo IOpUIMYECKOTO MBIIUIEHUSI C €ro c@mqecmfmn
METOJaMM TaK>Ke OCTaeTCs B cuiie» [6]. Q

KOpunnyeckue ¢akTbl MNPOHU3BIBAIOT Bce Cchepbl b@%n bu3nUecKkux u
opuandeckux Jsmi [9, c¢. 18]. IlocrosiHHBIE, CHC YECKHME H3MCHECHUS B
OCHOBHBIX OTpACIIIX POCCHUMCKOro ImpaBa, B qacmbpm B TPaXJAHCKOM IIpaBe,
JenaloT HEOOXOJMMBIM CBEXUW B3IJISI HA cq?ge y TpaBOBBIX (PAKTOB B CBETE
NOSIBJICHUSI HOBBIX BHUJOB, TaKUX KaK « us coOpaHui», «rocyaapcTBEeHHas
perucrpauus MOpaB», a TaKKe 1/131\46 B CTPYKType cTapoi (IpexHei)
KJ1acCU(UKAIIUU IOPUTUIECKUX (bau{ .

B ct. 8 'K P® naun o011 ‘(éepeqeﬂb ropuauueckux (akros. HoBoBBeneHnem
SBJAECTCA BBEICHUE IIO ﬁa 11 «u3 pemiennii coOpaHuili B ciydasx,
IPEAYCMOTPEHHBIX @2}0M». [Tognynkr 2 — aJIMHUHUCTPATUBHBIE AKTHI,
HpCI[YCMOTpCHHBI@&(OHOM, B TOM 4YHCJIE€ TOCYyAapCTBEHHAsl perucTpanusi mpar Ha
MMYIIECTBO, aTWJI CUJIy, HO 3aKOHOJATENb BBEN HOBYIO CT. 81 «l'ocynapcTBeHHas
perucr aL\@épaB Ha UMYLLIECTBOY.

HOJATeJIb HE TOJbKO BHEC m3MeHeHusd B cT. 8 'K PD, Ho m momoaHun
n@men 4, nazBaB ero «Cnaenku. Pemenust coopanwmii. [IpencraBurensctBoy. U 910
HE CIIy4ailHO, TIOSIBJI€HHME HOBOIO  IOpUAMYECKOro (akra, 00J1aJaroero
ompeneneHHon crnenudukoi, Tpedyer muddepennuporats ero ot caenok. C 3Toi
[ENbI0 pa3pabOTUMKN WHUIIMMPOBAIN CO3/laHue HoBOW TiaBbl 9.1. «PemeHus

coOpaHuily, KOTopas MpU3BaHa PElIUTh MOCTABICHHYIO 3aauy [1].



Ecau roBopuTh 0 TpaBOBOM pEryJaMpOBaHUU CHEJIOK, TO pa3pabOTKu
3aTpOHYJIU U 3Ty chepy, monosHuB riaBy 9 «Cnenku» HOBOM cT. 157.1 «Cornacue
Ha COBEPIUEHUU CHEJIKH», KOTOpas PErIaMeHTHPYET, YTO €CJId Ha COBEpILECHUE
CHENIKM B CHJIy 3aKOHa TpeOyeTcCsl COrjiache TPEThero JHIla, OpraHa IOPHINYECKOTO
JUIla UK TOCYJapCTBEHHOIO opraHa JMOO opraHa MECTHOTO CaMOYyMpPAaBJICHUS, O
CBOEM COTJIaCHMM UM 00 OTKa3e B HEM TPEThE JMIO UM COOTBETCTBYIOIIMI QpraH
COOOIIAeT JINITY, 3aIIPOCUBIIIEMY COTJIacKe, TUO0 NHOMY 3aHHTepeCOBaHH0Mydl%1f
pa3yMHBIIl CpPOK TMOCJI€ MOJy4YeHUs OOpallleHHs JIMIA, 3alPOCHUBILETO JIaCI/Ie
Cnenxka, Bxozsimias B (haKTHYECKUI COCTaB, BCET/IA SIBISCTCS FOPHUIN (dakTom,
Jake HECMOTps Ha CBOIO HEJNEHCTBUTEIBHOCTh (HUYTOXK crﬁ, OCIIOPUMOCTH ).
HenelicTBurenbHas clieiaka BIIEYET MPaBOBOE HOCJIez[(:TBI/k\ BO3MOXHOCTb €€
ocrmapuBanus (MO0 TMPUMEHEHUE TOCIECACTBUI ee BUTEJIBHOCTH). Takum

06pa30M HG,IICI/ICTBI/ITGJIBHBJI CACJIKa (B TOM III/ICJIG(@I/I‘{TO)KHZUI cz[emca) SABJIACTCA

HOPUIANICCKUM CI)aKTOM BJICKYIIMM ITPABOBBIC H CTBI/Iﬂ.
I[J'Iﬂ JOCTHIXKCHHSA LCJIN CBOGBpe O BBIABJICHHA, IIPCOAOJICHHA WA
YCTpaHCHHA I[C(l)eKTOB HOI[CI/ICTeMBI HNYCCKHUX (baKTOB H TpaXIaHCKHUX

HpaBOOTHOHleHI/II/I IIPUHOUIINAJIbH %oe 3HAYCHUC UMCIOT HC TOJIbBKO KOPPCKTHOC
OIIPCACIICHUC HX HpaBOBOﬁ OCTH H I[GﬁCTBPITCJILHOFO COACpKaHUA, HO H

IIOCTAHOBKAa W PCHICHHC B%O a O TOM, KaKUMH CPCIACTBAMH H criocobamMu ciaenyer

pearupoBaTh Ha noao%\ﬂeraTHBHme SIBJICHHS B IIPABE.
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