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['paxxnaHckuii KOJIEKC Poccn{ depnepanuu nepevrcisier B ¢r.12 nepeyeHnb
CIOCOOOB  3alIUTBl  Tpaxiaa npaB. YKa3aHHbId [E€PEYEHb JIOMYCKAET
CYILIECTBOBAHHME, MPEAYCMOTPEHHBIX  3aKOHOM, HHBIX  CIOCOOOB  3alUTHI
rpaXKIaHCKUX IPaB. ‘2\

M.J. Bpa@&q/lﬁ n B.B. BurpsHCKHI pa3nuyaroT YHUBEpPCAIBHBIE U
CHeUaIbHbIE @000651 3alUTHl TPAXJAAHCKUX NpaB. YHUBEPCAIbHBIMU OHU
Ha3bIBAIO eurciienHbie B cT. 12 'K P® cnocoObl, 1 OTHOCAT UX K MEPBOMY
yYpOB eryJMpOBaHUs CIOCOOOB 3alUThl TPaKIAHCKUX mMpaB. CrnenuanibHbIMUA
C 6aMI/I, KOTOpBIE OHU OTHOCSAT KO BTOPOMY YPOBHIO PEryJIHpPOBaHUS CIIOCOOOB
IPpaKJAHCKUX TPaB, YYEHBIE CUUTAIOT, IPEAYCMOTPEHHbIE 3aKOHOM HHBIE CIIOCOOBI,
KOTOPBIE IPUMEHSIOTCS JUISl 3aIUTHI JIMILIb ONPEIEIEHHBIX BUIOB IPAKIaHCKHUX IIPaB
(3amMTHI TIPaB y4YpeaUTENeH, COOCTBEHHMKOB UMYIIECTBA, KPEAUTOPOB | T. 11.). OHH

Ha3bIBAIOT TaKHE CIIOCOOBI CICIUAIbHBIMU [2, C. 782].



YHUBEpPCAIbHBIN XapakTep, ACUCTBUTEIBHO, MUMEIOT HE BCE MPEIOKECHHBIE
3aKOHOJIaTeNeM CIocoObl 3amuThl. Hampumep, B3bICKaHHE HEYCTOWKH, MPU3HAHHUE
OCIIOPUMOM  CIIETIKM HENCUCTBUTEILHOW MOXKHO TMPUMEHSITH TOJBKO B cdepe
00s13aTeNIbCTBEHHOTO TIpaBa. KommeHcaiuss MOpabHOTO Bpea Mo 00IeMy MpaBuily
OTpaHUYCHA psAJIOM HeumyiiecTBeHHbIX TpaB (cT. 151 'K P®) m ornenbHbIMH
MMYIIECTBEHHBIMH MPaBaMu (HapruMep, paMKaMU 3aIUThI PaB MOTpeOUTeeit)

Hapsny ¢ 3TuM, OoTHEceHHe APYrux, HE Ha3BaHHBIX B CT. 12 Fpa;m&si%
KOJIEKCa, CIIOCOOOB 3alUThl TPAKIAHCKUX MPaB K CICIUATBHBIM TaKXKe Ha‘H/IT

YTO OHU MOTYT OBITh IPUMEHHMBI JIMILb B CIIydae HapyLIEeHUs CTpora%bz[eneHme

npaB. B kadecTtBe mpumepa MOXHO MpPUBECTH TpeboBaHUE 00 e IIPOLICHTOB 3a
HE3aKOHHOE T0JIb30BaHUE YYXKUMH JAeHEXHbIMU cpeactBaMu) (¢t. 395 'K P®D), on
SBJISIETCSI YHUBEPCAIBHBIM CIIOCOOOM, TTPUMEHSIEMBIM OpOM IpHU HAPYLICHUU

KaKoTro-JIn00 JACHCKHOI'O 065133T€HLCTB8., a HC OI[HOWOHKPGTHOI’O CY6’BCKTI/IBHOF0

npaBa. lIpuMeHeHune, npeayCMOTPEHHOU CT. 'K P® wmepbl onepaTuBHOIO
BO3JCHUCTBUSA B BHUJIE NIPUOCTAHOBIICHUE HEHUS BCTPEYHOTO 0O0S3aTEIHCTBA
aHAJIOTUYHO [35, c. 54]. c’}

[Tpuznaky YHI/IBepCElJ'IBHOCT& CyTH, OTBEYAET TOJbKO JIMIb B3bICKAHUE
yOBITKOB B TIOJIHOM Mepe. @Q eHIeHUs] YOBITKOB MOKHO TpeOoBaTh M IMpHU
HAPYIICHUU BEIHBIX npaw pamMKax JF000T0 JOTOBOPHOTO WJIM BHEAOTOBOPHOTO
00s13aTENbCTBRA. ®‘2\

Takum o6p@'$( JIeJIEHUE CIOCO0O0B 3allUThl TPAXIAHCKUX MpaB HA OOIIUE U
CIIEUAJIbHBIE crpasegnuBoMy 3amedanuio C.A. KpacHOBOH, IE€MCTBUTEIBHBIX
CBS3EH M€ 9110006211\41/1, BOLIEJIIMMHU U HE BOLIEAINMU B niepedeHsb cT. 12 'K PD
HE OT eT [4, c. 81]. Knaccudukauus cnocoO0B 3alUThl TPaXKIAHCKUX MpPaB Ha
0 €JEHHbIE TPYINMbl HAXOJIUTCS B 3aBUCUMOCTH OT CYIIHOCTH OXPaHSIEMOIO
CyOBEKTHBHOTO IIpaBa, BHJla TPABOHAPYIIEHHUSA, €ro Xapakrtepa, (GopMmbl, Ienu
3alUTHl U CYOBEKTa, BUJIOB MPABO3AMUTHEIX CIOCOOOB, TIPEAIaraéMbIX 3aKOHOM, a
TaK)K€ yCMOTPEHHUS MPaBooOIaaaTels.

N3noxkeHHOe TNPUBOAMT K BBIBOJY O II€J€COOOPA3HOCTH  BBIICIICHUS

CJIEIYIOIIUX TPYIII CIOCOO0B 3aIIUTHI TPAXKAAHCKUX MPAB.



K nepBoii rpyniie cieayer OTHECTH Cllyyad HapylIeHUsl BEIIHBIX MpaB, CPeau
HUX: IPU3HAHUE TIpaBa; YCTPAaHEHWE HAPYUIEHUW IIpaBa, HE COEAUHEHHBIX C
JUIICHUEM BJaJCHUS, UCTPEOOBaAaHUE UMYIIIECTBA U3 UY>KOI0 HE3aKOHHOTO BJIaJICHUSI.
[To muenuto M.A. PoxkoBoili, TpeOoBaHME O MPU3HAHUH TpaBa COOCTBEHHOCTH WIIH
OTPaHUYEHHOr0 BEIIHOTO IpaBa MOXET ObITh 3asBJICHO €ro oOjagaTelieM MpH
YCJIOBUU OTCYTCTBHSI TOCYJapCTBEHHOM perucTpanud JaHHOTro mpaBa. B ciyuae,
€CJIM BEIIHOE IpaBO 3aperMCTPUPOBAHO B TOCYJAPCTBEHHOM pEecTpe, z[eEfineT
MPE3YMITIUS CYIIIECTBOBAHUS ITOTO IpaBa, B Pe3yJbTaTe Yero ero Hajau gJDKHO
ocrapuBarth JIMIIO, 3aMHTEPECOBAHHOE B 3TOM [3, c. 188]. Q

[IpumepoM crenuasbHOro croco0a 3allUThl BEHIHBIX IPAaBy, MOXKET SBUTHCS
nepeBoj; MmpaB M 0O0si3aHHOCTEM ToKymnarens. BeiTekaer e TpeboBaHuE U3
HOpMBI 1. 3 cT. 250 ['paxknaHckoro Kojaekca, oHa mpe PUBAET BO3MOYKHOCTh B
cyneOHOM mopsijike TpeOoBaTh MepeBoia Ha HEro ’I?I/I 00s13aHHOCTEM MOKYyIaTess
IpU HAPYUIEHUU MPEUMYIIECTBEHHOTO MpaBa y{leg uKka oOmiell COOCTBEHHOCTH Ha
MOKYIIKY JIOJIH. (b
B pamkax 3amuThl BEIIHBIX np@ﬁgmoxmo, npeabsaBieHue TpeOboBaHUN O
BO3MEIIIEHUN YOBITKOB, B CIIy4 %cnn OHM TPUYMHEHBl HApYILICHUEM IIpaB
COOCTBEHHHMKA WJIM MHOTO Tpa %ﬁaﬂaﬁmﬂ. VYOBITKM B TaKOM cllydyae MOTYT OBITb
BbI3BaHbI TOBPEKIACHUEM, §;ﬁ BEIIIM U UHBIMU IPUYHHAMMU.

Ko BTopoit rpy@@oxmo OTHECTU HapylieHus B chepe 00a3aTeIbCTBEHHBIX
PaBOOTHOIIICHUH '&ecs CIEAYyeT pa3rpPaHUYUTh JEIUKTHBIE M KOHJIUKIIMOHHBIE
00s13aTeNbCTB QB o0enx Tpynmax TMPUMEHHM PSJl CIOCOO0B  yKa3aHHBIX
IPaBOOTH ui. JIJig NaHHBIX MPAaBOOTHOILICHUNW OOIIMM SIBISIETCS BO3MO>KHOCTH
puM Mg TaKuX CHOCOOOB 3alllUThl, KaK TMPUCYXKACHUS K MCIOJHEHUIO
O@HHOCTH B Hatype (cT. cT. 396, 1104 T'K), Bo3MemieHne yOBITKOB U B3bICKAHUE
IIPOLIEHTOB 32 HE3aKOHHOE IOJIb30BAHUE UYKUMHU JICHEKHBIMHU CpEACTBaMHU (CT. CT.
393, 395, 1107 T'K).

K Tperpeéi rpymme ciemyeT OTHECTH CIOCOOBI 3alllUThl  HAPYIICHHBIX
UCKIIIOUUTENBHBIX TIpaB cieayet. [Ipu peanusanuu yka3aHHBIX NPaB BbIJCIUM TaKHe

cdhepsl OCYIIECTBICHUS 3aIIUTHI, KaK: 3aliuTa aOCOMIOTHBIX MpaB MpaBoobIagaTesen



— mOpaBa aBTOPCTBA, MpaBa HAa WM M JIp.; ClIy4daW, KOrJa HapylUIEHHUE IIpaB
JOTMyCKaeTcss B 00s3aTeNbCTBEHHBIX  OTHONIIEHUAX, T. €.  OTHOIICHUSX,
CYNIECTBYIOIIUX MEXKy ITpaBooOiaaTesieM U Mojab30BaTeIeM.

CrnemyeT Takke pas3lelaTh CIIOCOOBI 3alIUTHI JTUYHBIX HEMMYIIECTBEHHBIX H
UCKJIIOUUTENBHBIX mpaB. B cooTBeTcTBUE co cT. 251 I'paxnanckoro koaekca PO k
MIEPBOM TPYIIE OTHOCATCA MPU3HAHWE I[IpaBa, NPECECUCHUS ICUCTBUN, KOTOPHIC
HapymalT IMpaBo JHMOO CO3MAIOT YIrpo3y €ro HapylieHus, BOCCT&H@JﬁT&H
MOJIOXKEHHUS, KOTOPOE CYHIECTBOBAJIO 1O HApyUIEHHWS IIpaBa, Ko /CaI_[I/II/I
MOpAJIBLHOTO Bpena, NMyOauKamuu pemieHus cyla O HapyIICHHH, %poe OBLIO
JOMYIIEHO. TpeOOBaHMs O MPU3HAHUU TpaBa, MPECCUCHUU ne@sﬁﬁ, HapyHIaloImx

NPaBO WM CO3JAIONIMX yrpo3y €ro HapylIeHHs, BO3MEIIEHMIyObITKOB, M3bATHH

MaTEPHAIBHOTO HOCUTEINS, MMy OIMKallUK PEIICHUS Cyia IIEHHOM HapyIIEHUU C
yKa3aHUeM JEHCTBUTEIBLHOTO MPaBOOOIIaIaTENs (0@2 2 I'paxxmaHckoro komekca
P®) Bo3MOkHBI BO BTOpOU IpyIIIIE. Q\

Takxe HyKHO OTMETUTH 3alIUTYy Y€ OCTOMHCTBA U JICJIOBOW penmyTaluu
aBTOpa, KOTOpas OCYLIECTBISACTCA E')go TBETCTBUM C TMpaBuWjamMu CT. 152
I'paxnanckoro konekca PO. QQ

N HakoHen, K yeTBepTOon e CrocO0OB 3aUTUThI IPAKIAHCKHUX [TPAB MOKHO
OTHECTHU 3aIUTY Kopnop%B bIx mpaB. Cieayer OTMETUTh, YTO KOPIIOpPaTUBHbBIC
IIpaBa MPEACTABIAIOT i ocoOyro 00nacTh MpaBOOTHOIICHUH. B cBs3u ¢ 3THM,
I1OJIOKEHUSA Fpa>x<é§c1<oro kojiekca P® o mpaBoBbIX (hopMax, CpeACTBax U Crocodax
3allUThl PACIIPECTPAHSIOTCS HA 3aIIUTY KOPIOPATUBHBIX NpaB, OJHAKO C YYE€TOM
0COOCHHO KOPIIOPATUBHBIX MPaBOOTHOIIEHUH [1, ¢. 97].

UM o0pa3oM, MHOrooOpasue ¢opM U CIOCOOOB CyACOHOM 3alIUThHI
HOpI/IMbI. Bri6op cmocoba 3amuThl SBISETCS MPEPOraTHBON JHIA, YbE MPaBO

HapYLIEHO.
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