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N HHCTUTYTA 3aMCHBbI HeOTOLITOM YacTH HaKa3aHus 0oJjiee MATKH oM

HaKa3aHUuA 09\

AnHoTanus. B cratbe genaercs cpaBHUTENbHBIN aHaﬁ'll;}aCTmyTa YCIIOBHO-
JOCPOYHOTO OCBOOOXKJIEHUSI M HMHCTUTYTAa 3aMEHbI TOW YacTU HaKa3aHMs
Oonee MSATKMM BUAOM HaKa3aHUS. YCHOBHO-?O‘IHoe OCBOOOXJEHHE OT
OTOBIBaHMSI HAKa3aHUS PACCMATPUBACTCS KaK\?q:; OBUJIHOCTb OCBOOOXIEHUS OT
OTOBIBaHMSI Haka3zaHUs. 3aMEHa HaKa3aHU Oosiee MATKMHA BHJ, TakXke Kak U
YCIIOBHO-I0CPOYHOE OCBOOOXKIIEHUE, @y aTpUBaeT MNpEKpalleHue OTObIBAHUS
HaKa3aHus, HA3HAYEHHOT O npnroso{ yaa.

KuroueBbie cioBa: yci %—I{OCPO‘IHO@ OCBOOOKIEHHE, 3aME€HAa HEOTOBITOM

YacTH Haka3aHus 0oJjiee MATKHM BH/IOM HaKa3daHH:A, CPpOKa HAKA3aHUA, OCYX(HGHHBIﬁ,

XOJaTauCTBO. e\z\

Ycios (@ocpoqﬂoe OCBOOOXKJICHHE OT OTOBIBaHMs Haka3zaHus (ctaThs 79 YK
P®) saBns OJIHUM U3 BHUJIOB OCBOOOXKJICHUS OT OTOBIBAHMS HaKa3aHUs. Y CIOBHO-
JIOCPOYHOE OCBOOOXKACHUE OT HAKa3aHUs MPUMEHSETCS MPU YCIOBUM OCBOOOXKICHUS

peI[eJ'IeHHBIX TpeOOBAaHUM K €ro IOBEJCHHIO (MCIOJHCHUE BO3JIOKCHHBIX Ha

HETO CyJIOM OO0S3aHHOCTE; HEHCIIOJIHCHNE B TEUCHUE HEOTOBITOW YacTH HaKa3aHUS
HapyIIEHUST OOIMIECTBEHHOTO MOPSIIKA, TMOBJICKIIEe HAJIOKEHUE aJIMUHUCTPATUBHOTO
B3BICKaHUS; HEUCIIOTHEHUE HOBOTO MPECTYIICHUS, IMOBJEKIIEEe OTMEHY YCIOBHO-
JOCPOYHOTO OCBOOOXkAeHUs). HeoTObITOM 4YacThi0O Haka3aHus B JAHHOM Clly4ae

SIBJISICTCSI MCTIBITATCIbHBIMN CpPOK.



I[To wmuenuro B. II. PeBuna, «OcHOBaHHWEM I YCJIOBHO-JOCPOYHOIO
OCBOOOX/ICHUsSI OT OTOBIBAHUSI HaKa3aHWS SIBJSETCS JOCTATOYHO BBICOKAs CTEICHb
UCIIPABJICHUS OCYXJACHHOTO, YTO IIO3BOJISIET CyAy TPHATH K BBIBOAY O
HEleIeco00pa3HOCTH OTOBIBAaHUS HaKa3aHUsS B MOJHOM o0beMe» [2, ¢. 455-456].

Ecnu rpakmaHuH MOaydms Haka3aHWE 3a COBEPIICHHOE MPECTYIUICHHE, OH
MOJKET MPETEH0BAaTh HA CMATYCHHE TIEPBUYHOTO MpUroBopa. [1omo6HOEe BO3MOXKHO B

€1
ciaydae xopomiero mnoBeaeHus ocyxiaeHHoro. Crates 80 VYK P® no3Bossier

A\~
MPECTYMHUKY MOJaTh XOJaTaliCTBO Ha 3aMEHY HEOTOBITON 4YacTH HaKa3aHHs Oosee
MATKOW MEPOU HAKa3aHUS. 9\

B cBoeit pabore B.II. PeBun mnmcan: «CamMocCTOSTEIbHOE ‘3HAUYCHUE HUMEET
WHCTUTYT 3aMEHbI HEOTOBITON YaCTH HaKa3aHus 0oJjiee MSTK §JOM Haka3zaHus (CT.
80 YK P®), mpu KOTOpOM OCYKIEHHBIN OCBOOOX OT OTOBIBaHUSI OJHOTO
(6osee cTpororo) HakazaHus, HO OCTaBIIASCS HeOT&ba;I 4acTh 3aMEHSIETCA IPYTUM
0oJiee MATKMM Hakaszanuem» [2, ¢. 452-453]. \2\

~

[To muenunto @.P. CynaypoBa u U.A. TapxaHoBa «Ipu 3aMeHE HaKa3aHUS
IpEeKpaliaeTcs peaan3aius paHee HaSHCf&XFO MIPUTOBOPOM CYJia BUJIa HAKa3aHMUS.
D10 BIEYET 3a CcOOOM cymecme:@ U3MEHEHUE COIMAaJIbHO-IIPABOBOr0 CTaTyca
ocyxjaeHnoro» [4, c. 715]. B %OM cllydae JIUIIO CUMTACTCS OCBOOOXKJICHHBIM W
OTOBIBACT HAKa3aHUE, HE c%ﬁ)e C JIMIIIEHUEM CBOOO/IBI.

B COOTBeTCTBI/@‘% gyactbto 3 cratbu 79 YK P® ycinoBHO-10CpOUYHOE
OCBOOOXK/ICHHE M&(;%E OBITHh MPUMEHEHO TOJIbKO, €CIIU OCYXXICHHBIM (PaKTHUYECKU
OTOBLT yCTaHOB\J'ECHHBIﬁ 3aKOHOM CPOK HaKa3aHWUsl.

Tak €0TOBITasl YacTh HaKa3aHUsS MOXET OBITh 3aMEHEHa 0oJjiee MATKUM
BUJIO azaHus nocje (aKTUYECKOro OTOBITUS OCYXKJIEHHBIM K JIMIIICHUIO CBOOOTbI
c@ HaKa3aHUs B COOTBETCTBHMH C 4acThiO 2 crathu 80 YK PD.

CornacHo YK P® ocBoOok1eHHE B BUJI€ 3aMEHBI HEOTOBITOM YacTH HaKa3aHUsI
MOXET ObITb MPUMEHEHO TOJBKO K HAKa3aHUI0 B BHUJIE COACPKAHUS B
JTUCHUIUIMHAPHOW BOWHCKOM 4YacTH, NPUHYJIUTEIbHBIM paboTaM WIH JIMIICHUIO

CBOOOJBI HA OIPEIEICHHBId CPOK, a YCIOBHO-IOCPOYHOE OCBOOOXKICHUE, B

AOIIOJIHCHUH K IICPCHHUCICHHOMY, MOKCT IPHUMCHATHBCA K JIMIAM, OCYXKACHHBIM K



NOKU3HEHHOMY JIMIIEHUIO CBOOOAbI. Ecim mpecTymHHK ObUT TPUTOBOPEH K
MO)KU3HEHHOMY 3aKJIIOUCHHIO, OH HE MOJXKET IMPETCHI0BAaTh HAa CMATYCHHE BHIA
HakazaHus. B 3TOM ciydae BO3MOXKHO JIMIIL U3MEHEHHE PEKHMMA 3aKJIFOUYCHHS Ha
0oJj1e€ MITKHUM.

OcHOBaHHS, YCJIOBHS, IOPSAAOK IPUMCHEHHMS 3aMEHBI HEOTOBITOW YacTh

Haka3aHusg OoJjiee MATKHUM BUJIOM M YCIIOBHO-IO0CPOYHOIO OCBO60)KI[CHI/I oT

XOTS 1 00 OAHOPOAHBIX, HO CaAMOCTOATCIIbHBIX HMHCTUTYTAaX YIrOJOBHOTI'O IT
S

B cBoeil pabore B.b. Manunun u JI.Lb. CMUPHOB CUMTAIOT, YTO «ECIU IMPHU
<

OTOBIBAaHMS HaKa3aHMS IIOXO0XKH, HO B CBOIO O4YCPCAb OTIINYAIOTCA, TAK KAaK 663 cT
ﬁ} é 7

YCIIOBHO-ZIOCPOYHOM OCBOOOXKIECHHUH OT OTOBIBAHUS HaKasw;&\ogymneHHmﬁ K
JUIICHAIO CBOOOJBI TPU OMNPEICICHHBIX YCIOBHIX peaf% OCBOOOXKIaeTcs OT
HaKa3aHUs, TO MPU 3aMEHE HEOTOBITOM YaCTH HaKa ®6onee MSATKUM BUJIOM
HaKa3aHUs TMOCIEAHUA peallbHO OCBOOOXKIASTCS OTWLHeﬁmero OTOBITUS TOJILKO
HA3HAYCHHOT'0 HaKa3aHMs, HO HE OT HaKa:sa,Qg BooOIIe. BMecTto ocraBmeiics
HEOTOBITOM YacTU paHee Ha3HAYEHHOTO g?amm eMy HeoO0XO0JIMMO OTOBIBAThH
npyroe, 6ojee MArkoe, HaKa3aHUE. O@'gp €HHO JIMII0O MOXET OBITh MOJHOCTHIO
WIM 9aCTUYHO OCBOOOXKJICHO OT OTQ Usl TOTIOMTHUTENBHOTO BUJa Haka3aHus. [Ipu
3aMeHe Haka3aHus 6oJiee MATK %ecm JIMIIEHUS] CBOOO bl MOTYT OBITh HA3HAYECHBI
o0s3aTeNbHBIC PAOOTHI, P@ﬁTCHBHHC paboTel U orpaHwdeHue cBOOOIbI. [Ipm
ATOM CpPOK 3aMEHSIO aKa3aHUsi HE MOXET OBbITh OOJIbIIIE HEOTOBITOTO CPOKa
JUIIESHHUS CBOOO/T '%1, c. 285].

[Tpu ye XxojaraiictBa 00  YCIOBHO-JIOCPOYHOM  OCBOOOXKIACHUU
HCO6XBI[I/@ YUTHIBATh, YTO (PAKTUYCCKU OTOBITHIA OCYXJICHHBIM CPOK JUIICHUS
CB060m;I_ HE MOXET ObITh MeHee Iiectu mecaieB (4.4 cr.79 YK P®). Ilpu nonaue
x@aﬁcma 0 3aMEHE HEOTOBITOM 4YacTH Haka3aHus O00Jiee MITKUM BHJIOM
HaKa3aHUs TAaKOTO OTPaHUYCHUS B 3aKOHOaTenbeTBe He nMmeercs (cT1.80 YK PD).

Hcxons u3 3TOro, MOKHO CHIETIaTh BBIBOJI, YTO OCHOBAHUS 3aMEHBI HEOTOBITOM
YacTH HakazaHusi 0oyiee MSTKUM BHUIOM HECKOJBKO OTJIMYAIOTCS OT OCHOBAHMMA

YCIIOBHO-IOCPOYHOTO OCBOOOXKJIEHUS OT OTOBbIBaHMS HakazaHus. Eciu ocHOBaHHMeM

YCIIOBHO-JIOCPOYHOTO  OCBOOOXKICHHS OT OTOBIBaHWS  HaKa3aHUS  SBIACTCS



UCIIPABJICHUE OCYXICHHOTO, JIEeTalolee HeleIeco00pa3HbIM MOJHOE OTOBIBAHUE UM
HA3HAYCHHOTO CYJOM HaKa3aHWs, TO OCHOBaHHEM 3aMEHbl HEOTOBITOM YacTH
Haka3zaHus OoJjiee MITKMM BHUJOM HaKa3aHWS BBICTYNAeT HaJW4Yue TOro, 4YTO
OCY>XJICHHBI BCTaJ Ha MyTh MCIPABIICHUSA, T. €. €II€ MOJHOCThIO HE UCTIPABUIICS, HO
JUISL  YCITICIIHOTO 3aBEpIICHMsS Tpoliecca HCIPABICHUS KOTOPOTO HEO0OXO0IUMO
MpUMEHEHUsT JApyroro, 0Oojee MATKOro, BUJAa HakazaHws. JlaHHBIHA ﬁiﬂ
noareepxkaaerca 4. 3 ¢r.175 YUK P®, cornacHo KOTOpoi 3aMeHy HGOT6I>IT06
Haka3zaHus OoJjiee MITKMM BHUJOM HaKa3aHUs MOXHO MPUMEHSTH
OTHOILICHUU «IOJIOKUTEIBHO XaPAKTEPUIYIOIIETOCS OCYKICHHOTOY. 09\

®.P. CynaypoB u M.B. Tanan B cBoeld paboTe yKa3bIBalOT, YTO «3aMeEHa
HEOTOBITON YacTHU Haka3zaHusl 0ojiee MITKUM BHUIOM H&K&S&%ﬂ €JICTaBJIsIET COOOM
HE OCBOOOXKJICHHE, a JIMIIb CMATYeHUE HaKa3aHus, T. € BITAsl YaCTh HaKa3aHUs
3aMeHsieTcs MeHee cTporuM. OH TakXe HIpaeT c@ynnpyfomylo poib. 3ameHa
MIpEIoJIaraeT He CHUKEHUE CPOKA paHee Ha3Ha ro CyJIOM HaKa3aHusl, a UMEHHO
3aMEHY OJIHOTO BHJa HaKa3aHUs APYTUM, 6§%ﬂrm/m. [Ipudem ero Cpok HE MOXKET
IpEBBIIATh HEOTOBITYI0 YacTh CpPOKa e crtpororo HakazaHusi. OH He JOJIKEH
TaKX€ BBIXOJHUTH 3a MPEACNbl CP YCTaHOBJICHHOTO YTOJOBHBIM 3aKOHOM IS
JIAHHOTO BHJA HaKa3aHMHS. OBAaHMEM I 3aMEHbl BBICTYNAIOT TAaKUE
00CTOSITEILCTBA, KOTopHgd(a aKTePU3YIOT TPECTYIUICHHE W TJaBHBIM 00pazoM
IIOBEJICHHUE JIMIIA, OBEpIIMBIIEr0: 3aMEHa, KaK M YCJIOBHO-JOCPOYHOE
OCBOOOXKJICHHE, \@&ﬂ OPUMEHSTBCA K JIMIIaM, OTOBIBAIOIIMM YKa3aHHBIC BUJIbI
HaKa3aHUH 3a ITPECTYIUICHUS 1000 kateropum» [3, c. 199].

IIp W3UPOBAB TOPSJIOK IMOJaYM XOAaTalCTB 00 OCBOOOXKJICHHH, MOYKHO
crena BIBOJI, YTO OCYKJICHHBIM, K KOTOPOMY MOXKET ObITh MPUMEHEHO YCIOBHO-
i YHOE OCBOOOXKJICHHME, a TaKKe ero aJBOKaT MOKET OOpaTHThCA B CyJ C
X0JIaTalCTBOM 00 YCJIOBHO-JI0CPOYHOM OCBOOOXKICHUU OT JallbHEHUIIIEro OTOBIBAHUS
HaKa3aHWs 4epe3 aJIMUHUCTPALMIO HCIpPaBUTENBHOTO yupexaeHus. [lpu 3amene
HEOTOBITOM 4YacTH HakazaHHs Oojiee MITKMM BHJIOM Haka3aHus, IIOMHMO

XOI[aTaI\/'ICTBa OCYXACHHOI'0, a/IMUHUCTpALUA HUCIIPABUTCIIBHOIO YUYPCIKACHUA MOIKCT



BHOCHTBH B CYJI IIPEJCTABICHHE B COOTBETCTBHMM C 4acThio 3.1 crarbu 175, gacteio 4
crateu 113 YUK PO.

B 00oux ciyuasx ocBOOOXAEHUS perieHrue npuHuMaeT cya. Kak npu ycioBHO-
JIOCPOYHOM OCBOOOJK/IEHWH, TaK U MPHU 3aMEHE HEOTOBITOM 4YacTH HakazaHus Ooee
MSITKUM BUJIOM HaKa3aHUs, OCY>KJIEHHBIN JOJKEH OTOBITh YCTAaHOBJIECHHYIO 3aKOHOM
4acTh CPOKA HAKa3aHUS U UMETh MOJOKUTEIbHYI XapaKTEPUCTUKY aAMUHUCTPALIMU
UCIIPABUTEIBHOTO YUPEKICHUS. ofi/

B cBoeit pabore B.II. PeBun oTmeuan, 4yTo «Kak U IpH YCHOBHOw%O‘IHOM
OCBOOOXKICHUH OT OTOBIBAHMS HAaKa3aHWS, IPU 3aMEHE HEOTOBITOU %\[axa:;amm
0oyee MATKMM BHUJOM HaKa3aHUS CyJ MOXET MPUHATh PEIICHHE. O IOJHOM WU
YaCTUYHOM OCBOOOXKJIEHUHU OCYKJIEHHOTO OT OTOBIBAHMSI ():[WLLNOTHI/ITCHBHOI‘O BUJIA
HakazaHus» [2, c. 467].

IIpu oTka3e B yCIOBHO-AOCPOYHOM OCBO60}KWI/I OT OTOBIBaHUSI HAKa3aHUSI
MOBTOPHOE OOpamieHne B CyA C COOTBQQT VIOIIUM  XOJAaTaliCTBOM  WJIU
IPEICTAaBIICHUEM BO3MOXKHO TOJBKO IO U U 6 MecsLEeB CO JIHA BBIHECEHMSI
NOCTAHOBJIEHUA cyda o0 oTkaze. B cnyc%&o Ka3a CyJa B 3aMEHE HEOTOBITON YacTu
HakazaHus 0oJjiee MITKUM BHUIOM {%awm NOPSIOK ITOBTOPHOIO IPEACTaBICHUS
AHAJIOTUYEH TOBTOPHOMY @%Ky NPEACTABICHUS K YCIOBHO-JOCPOYHOMY
OCBOOOKICHHIO OT HAKa3aHUS.

ITopsnox OCBO@@HM U3 UCIPABUTEIBHOTO YUPEXKACHUS INPU YCIOBHO-
JOCPOYHOM OCBO@UCHI/II/I U TpU 3aMEHEe HEOTOBITOW YacTW Haka3zaHus Oosee
MATKHM OJIU @9, TO €CTh IOCJIE€ MOJYYEHHsS] HCIPABUTEIbHBIM YUPEXKICHHEM
COOTBETCT €ro pelieHus cyja o0 0CBOOOKICHHUH.

TPOJIb 32  TOBEAECHHEM  YCJIOBHO-IOCPOYHO 0CBOOO0XKIEHHOTO

0 CTBJISIETCS YIIOJTHOMOYEHHBIM HA TO CHELUAIN3UPOBAHHBIM IOCYJapCTBEHHBIM

OpraHoM, B COOTBETCTBUU ¢ T1. 26 cT. 12 3akona «O nmomuuum» ot 07 pespans 2011 r.
OopraHaMu BHYTPEHHHX JI€JI I10 MECTY JKUTEJIbCTBA.

KoHnTponbs 3a moBeneHreM OCBOOOKICHHOTO B CBSA3M C 3aMEHOW HEOTOBITOMN

YacTH Haka3aHWs 00Jice MATKHM BHUIOM OCYIICCTBJIACTCA YIIOJIHOMOYCHHBIM Ha TO



CIEIHAIM3UPOBAHHBIM I'OCYAAPCTBEHHBIM OPraHoOM, B cooTBeTCcTBUH CO cT. 187 YUK
P® yronoBHO-UCHOIHUTEIBHON HHCIIEKIIMEH 110 MECTY JKUTEIIbCTBA.

OnmHako  YCIOBHO-IOCPOYHOE  OCBOOOXKJICHHUE HE MPUPABHUBACTCS K
OCBOOOKJICHHIO OT Haka3zaHus. Hy»XHO IOMHHTB, YTO 3a JHUIIOM, OCBOOOKJICHHBIM
YCJIIOBHO-JIOCPOYHO, B TEYEHHWE BCEr0 CpOKa OCTaBIICHCA HE OTOBITOW YacTu
HAaKa3aHUs COXPAHSAETCS CTATYC OCYKJEHHOIO: 32 €ro NOBEICHUEM ocymeCTBn‘ﬂe]TCﬂ
KOHTPOJb YINOJIHOMOYEHHBIM Ha TO CHEHHATU3UPOBAHHBIM FOCYI[apC\TBeHHBIM

&

OpraHoM, IO TPEJICTAaBIECHUIO KOTOPOrO B CiIy4yae HapYyLIEHUS OCYXIACHHBIM
S -

O6IJ.I€CTBCHHOFO nopsiaka, 3a KOTOpoC Ha HECTO OBLJI0 HAJIOKEHO AJIMHUHUCTPATHUBHOC
%

&

B3bICKAHUC, UJIN 3JIOCTHOTI'O YKIIOHCHUS OCYKACHHOI'O OT UCIIOJIHCHUA O6HS&HHOCTGﬁ,
AN

BO3JIO’)KEHHBIX HA HEro CyJOM, CYyJl MOXET IOCTaHOBUTh 00 OTMEHE YCIOBHO-
N "4

JOCPOYHOTO OCBOOOKJICHHS M HWCIIOJIHCHHMH OCTaBIICHCS HE OTOBITOW YacTH
i

HaKa3aHUWs. CJIC,IIOB&TGHLHO, YCJIOBHO-JOCPOYHOC OCBO60}KI[CHI/I€ OT OTOBIBAHMS
V4

HaKa3aHUs O3HAYAET, YTO HA3HAYCHHOE JIHILY Haia;;aHne UCTIOJTHSETCS 0€3 30N
~
OT 00111eCTBa B ”HOM YTOJIOBHO-UCTIOTHUTEIILHOM PEXKHUME.

Takum obpa3zom, paccMOTpeB U @'&Xﬂmnpow]s pa3IUYHbBIC UCTOYHUKH 10
JAaHHOMY BOIIPOCY MOKHO cnena{ﬁbbmon, YTO MEXAYy OOOMMH HWHCTUTYTaMH
OCBOOOXKICHHS €CTh U pa:mw@@(é cxoacta. OOpamaThscsi 3a 3aMEHOM MOXET Kak
caM OCYXKIICHHBIH, TaK ”\5-0 JTOBEPEHHOE JMI0 100 anmBokar. OKOHYATEIbHOE
pelieHre TMpUHUMAe M0 MeCTy OTOBbIBaHUS HaKa3aHUS: Ha 3aceJaHuu
paCCManHBamTc;@xyMeHTH Y BBICITYIITUBAIOTCS 3aWHTEPECOBaHHBIE CTOPOHBI. Ho
TJIABHOE 3aKJIFOYAETCS B TOM, YTO TIPUMEHEHHE YCIOBHO-IOCPOYHOTO OCBOOOXKICHUS
U B CII q@ €Hbl HEOTOBITON YacTH Haka3zaHWs 0oJiee MATKAM BHJIOM HaKa3aHHS
TpeOy OT CyJa BCECTOPOHHETO U TJIyOOKOro W3y4eHUsi NPeACTaBICHHBIX

MaJoOB B IENAX H30eXaTh OIMMUOOK, KOTOphIE MPUBOIAT K TOMY, UTO

HCIIPABUJIBHO OCBO60)K,Z[CHHBI€ OT OTOBIBAHUS HaKa3aHMS MOI'yT COBCPIIHUTH HOBBIC

MIPECTYIUICHUS.

Jlutepartypa
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