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Cy0beKkTHBHOE MPABO HA 3AMIUTY I'PAKIAHCKUX MPaB O(L
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AnHoTraumus. CTaThd TMOCBSIIEHA KCCIEIOBAHUIO TMPaB @‘HPI/IPOI[BI

MHCTUTYTA 3alIUThl CYOBEKTUBHBIX TPaXAAHCKUX TpaB. B p%iof aHaJII/IBI/IpyIOTC}I

TEOPETUUYECKUE HUCCIEOBAHUS O BOMPOCAM 3aIUTHI cy6 HBIX TIpaB. ABTOp

OPUXOJUT K BBIBOJY O TOM, YTO MpaBO Ha 3a¢ﬂb MPEACTaBIsIeT COOOM
CaMOCTOATENbHOE CYOBEKTUBHOE MPaBO. (b

A

KawuyeBble cJioBa: IrpaK1aHCKHC Hp@ 3almuTa, MCXAaHU3M 3alllUThI,

camo3aIniuTa, CcyobeKTUBHOE TTPaBo, MPaBO UTy.
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Bomnpocsl, cBs3anHble € 3@01& IPAKIAHCKUX IPaB, XapaKTEPU3YIOTCS
IIOBBIICHHON aKTyaJILHOCTLK@ JIy BO3MOKHOI'O HM3MEHEHMS 3aKOHOJATEIbCTBA,
pPEIVIAMEHTUPYIOIIETO0 BEUIHBIE IIpaBa, B TOM 4YHWCIE MW 3alUMTYy JAaHHBIX IIPaB.
YKa3zaHHble  U3MEH o0ycnaBiIMBalOT  HEOOXOAMMOCTh  aHAJIM3UPOBATh
OIIpEICIICHHBIE o@wHocm, npucylme 00eceuYrBaloEMy 3allUTy TPakIaHCKUX
paB MeEXaH » Cpenn HmaHHBIX BOIPOCOB 0CO00O€ 3HAYEHUE HMMEET BOIPOC,
CBﬂ3aHHL{p YIIHOCTBbIO CyOBEKTHBHOI'O MpaBa B OTHOLIEHMM 3alIUThl UCXOIS U3
coJiepKaHusi HOPMATUBHBIX MOJIOXKEHHUI U CYHIECTBYIOLIEH Cy1e0HOM MPAaKTUKHU.

B unciio kiro4eBbIX 3a71a4 TPayKJaHCKOTO 3aKOHOJATENBCTBA, COITIACHO IIYHKTY
nepsoMy crathu 1 'K P®, BXoaUT BocCTaHOBIIEHUE U 3alllUTa B CyA€OHOM IMOPSJIKE
IPAKIAHCKAX IIpaB, IoABeprmmxcs HapymeHnro. Crarbedl 2 rpaXaaHCKO-
IPOLIECCYAIbHOTO ~ 3aKOHAa K  YHCIy  CTOAIIMX  HIepes  IPaKIaHCKUM
CyAONPOU3BOACTBOM  3aJady  OTHOCHUTCA  CBOCBPEMEHHOCTb,  IPaBUJILHOCTH

pa3pellieHus] TPaXJAHCKUX JIeJl, KOTOPO€ OCYIIECTBISIETCS JJisi TOro, 4YTOOBI



3alIMIIATh MPUCYIIHE TPaXXKJAaHAM WHTEPECHI, PaBa, NOABEPIrIIMECS OCIAPUBAHUIO
unn Hapymenuto. B cratee 11 T'K P® mnpemycMoTpeHo, YTO OpraHamu,
3alIMIIAIOIIMMHA  TOABEPIIIMECS OCIMAPUBAHUIO WM HAPYLICHUIO TPaXIAHCKUEC
paBa, SIBJISIOTCA CY[, TPETECHCKUI Ui apOUTpakKHbIN cyx [2].

Kak mnomaraer 3HaYMTENBHOE YHCIO MCCIEAOBATENEH, KIOUEBOE YCIOBHUE
MOJACP>KaHUST YCTOMYMBOCTU TPAXKIAHCKOTO 000pOTa — HAIMYME MHCTUTYTA 3alé$51

rpaxxnanckux npas [7, ¢. 13]. Heo6xoqumo oOpaTuTh BHUMaHUE, YTO B rpa;x&

IPaBOBOM JTIOKTPUHE HE CPOPMHUPOBAIOCH OOIIECTIPUHITOEC TOHUMAHHUE M€ I/ITBI u
3alUThI FPAXKIAHCKUX MPAB B IEJIOM. Q
B nyOnukamuu ILII. 3roHHukoBa 00O0OIIEHBI IMOIXO HGHI/IaJII/ICTOB K

MOHUMAaHUIO YKa3aHHbBIX Karteropui. Tak, CyliecTByeT HOH% OTJIACHO KOTOPOMY
3allUTy FPakJAaHCKHUX IPaB CIEyeT TPAKTOBATh B BU eCTBJ'IHeMOI/I B paMKax
IIPaBOBBIX OTHOILIEHUI OXPAaHUTEIBHOTO (bgapaKTepa HaJICJICHHBIMU
COOTBETCTBYIOIIUMH MMOJTHOMOYHUSIMU \210 JApCTBEHHBIMU OpraHamMu
MPOLIECCYAIBHOM  ITPABOOXPAHUTEIbHOM eJIpHOCTU. Psp  wuccienoBarenen
noyiaraeT HeOoO0XOIUMbBIM TpaKTOBaTIC)'Sﬁ UTy CYOBEKTHUBHBIX IIpaB B BHUJE
KOHCTATalluu HAJIUYUS Y Cy6’beKTO< €CJICHHBIX MIpaB, WIK B BUJE peaau3aluu B
npoleccyanbHoi Gopme mpu €JIbHO K OOS3aHHOCTSM CTOPOHE CBSI3aHHBIX C
MAaTEPUAIbHO-IIPABOBBIM vB 31€MCTBUEM Mep, c MPEIOCTABICHUEM
3aMHTEPECOBAHHBIM J@&@ MpaB TPOLECCYATbHOTO XapakTepa Hjsi TOT0, YTOOBI
3al[UTUTh UMEIO y HUX IpaBa, MpoLecCyalbHbIE UHTEPECHI [6, C. 11].

Kak no T A.A. KpaBueHKO, clieyeT BBIIEIATh Psij ACHEKTOB IPABOBOM
3aluTe B @1 :

@BOSMCIL{@HI/IH yuiepba, KOTOpbI ObLT MOPUYMHEH, WIH JIOJDKHOU
K@iHC&HI/II/I, aub0  COpaBeJIMBOIO  HAaKa3aHUS  3a  MpPaBOHAPYIIEHUE,
BOCCTaHOBJICHHSI IIPABOBOI'O COCTOSIHUS, KOTOPOE ObLIO HAPYLIEHO;

— NPUMEHCHUS MEp 3alWThl, MHUIUHAPOBAHUE JEATEIBHOCTH IOJKHOCTHBIX
JIML, TOCOPraHOB, CBSI3aHHOM C IIPUMEHEHHEM JUIs YCTPAHEHUS NPEIATCTBUM B

peanu3anuu npas, 00s3aHHOCTEW Mep TOCYAAPCTBEHHOIO MPUHYKICHHUS;



— CaMO3alUThI IIPaB, COCTOAIIEH B COBEPLICHNN IEVCTBUNA, OPUEHTHPOBAHHBIX
HA TO, YTOOBl YCTPAHUTh NPEMATCTBUSA, 3aTPYIHSIONIME WIM HUCKIIOYAIOIINE
peanu3alio B HOPMAaTUBHO YCTAHOBJIEHHBIX paMKax MHTEPECOB, CBOOOJ, mpas [8§, c.
36].

I'paxxnancko-npaBoBas 3amura, 1o 3amedanuto A.I1. Cepreesa, ecTb KOMILIEKC
MPUMEHSIEMbIX B OTHOIIEHWHU HApPYIIUTENEH MNPABOOTHOILICHUN MeEp TIpaxkJIaHCKO-
paBOBOrO Xapakrepa [4, c. 211]. 0?1/
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3ammTa mnpaBa COOCTBEHHOCTH, MO MHeHuwo U.b. }KI/IBI/IX@ ecThb
IpeAoCTaBJICHHAs B paMKax MpaBa COOCTBEHHOCTH BO3MOKHOCTh %HG‘IGHI/IIO
OecrnpensaTCTBeHHOM peanu3aluyd PaBOMOYUN COOCTBEHHU TOM YHCJIE Ha
OCHOBE TMPUMEHEHUS MEp, CBS3aHHBIX C TOCyAapc -[IPUHYIUTEIIbHBIM
Bo3zackicTBueM [5, ¢. 17]. O6G0CHOBaHHOCTH ITOJIOOHOTO %enem/m SIBJISICTCS JIUIIIh
YaCTUYHOM — 3alluTa IpaBa OpPUEHTHpPOBAHA HaA rquo6I>1 cyOBeKT mpaBa MOT
OCCTIPENATCTBEHHO PEaM30BBIBAThH HMe}omqu MpaBOMOYMS, 3allluTa MpaBa
COOCTBEHHOCTH B paMKax JaHHOTO TpaBa €CTBYET, MOCKOJIbKY MPEICTABISAET
c000ii CyOBEKTUBHOE TIPaBo, o6nana}0u@&a OCTOSITEILHOCTBIO.

ITo 3aMEYaHMIO B.B. Q%THGB&, MOAAEPKUBAOIIETO MO3UIIHUIO,
npeacrtasieHHyo C.C. Alekc %1, MEXaHU3M 3alIUThl CYObEKTUBHBIX IPaB €CTh
CUCTEMa, BKIIIOYAIOIas n@ﬁe CpPE/ICTBa, HA OCHOBE KOTOPBIX OCYILIECTBIISIETCS
IIPaBOBOE BosneﬁCTBnég}MeHHTeano K 0OIIIECTBEHHBIM OTHOIICHHSM |3, c. 274].

MexaHnuszm '&I/ITH CyOBEKTHUBHBIX IPaB HMMEET OINpPEJEICHHYIO CTPYKTYpY,
CXOJIHYIO CO TypOi MEXaHU3Ma, CBS3aHHOTO C ITPABOBBIM PEryJIMPOBAHUEM.

On bl YKa3aHHOTO MEXaHW3Ma MPECTABIICHBI B BUJE!

TOB peaU3allid UMEIOIINXCS Yy YYaCTBYIOIIMX B MPABOBOM KOH(IJIMKTE
C@KTOB 00s13aHHOCTEH, NIPaB;

— BO3HUKAIOLIUX IIPU OCYLIECTBICHUU MEP 3allUTHI IPABOBbIX OTHOILLICHHIA;

— HOPM, PEeTIaMEHTUPYIOIIHX MOBEJCHUE CyOBEKTOB MpaBa.

[IpaBoMOUMS, COCTaBISAIONIME COJAEPKAHUE CYOBEKTUBHOTO TPAKITAHCKOTO
npaBa Ha 3alllUTY, CBSI3aHBI C MPUMEHEHHEM CaHKIUA HAa OCHOBE MHUIIMUPOBAHMS

INPpUHATHA TrocCopraHamMn MCpP 110 BOCCTAHOBJIICHUIO IIpaBa, IMOABCPIIICTOCsH



HApYIICHUIO, C CaMOCTOSATEJIbHBIMH IOPUIUYECKUMU MeEpaMH, U C Mepamu
CaMO3AIINTHI.

B pamkax MexaHu3Ma TPa)KJaHCKO-TIPABOBOM 3allUThl B YHUCJE KIHOYEBBIX
COCTAaBISIIOIIMX BBIJCISIOTCS MPUMEHUMBIE [JIS 3alIUThl TPAXKJIAHCKUX IIpaB
criocoObl. [Ipu n3yueHun moaxoa0B K ONMPEACIICHUIO CYIIIHOCTA TOJ00HBIX CITIOCOOOB
A.A. KpaBueHKO OTM€YaeT, YTO COOTBETCTBYIOLIUHN CIIOCOO COCTOMT B HOPMATUBHO
IPEAYCMOTPEHHOM MPUHYIUTEIBHOM IIPAaBOBOM IOCIEICTBHH, anMeHﬁeh@fiﬁ;{
TOTO, YTOOBI YJIOBJIETBOPUTH HMEIOIIMECS Y YIPABOMOYEHHOIO JIMIIA gHHBIe
MHTEPECHI, 3aTPAruBaIOIIEM UHTEPECHI JIUIA, SBIISIIOLIETOCS 00sI3aHH >c. 37].

Onpenenenue cnoco0a 3alUTHl TpaBa COMPSHKEHO &CO6XOI[I/IMOCTLIO
NPUHUMATh BO BHUMAHHUE BHJ TIpaBa, MOJBEPrIIErocs Ha 10, U 0COOCHHOCTH
HapyuieHusi. OnpeneneHne COOTBETCTBYIOIIETO CIOCO0 €TEIbCTBYET O TOM, UTO
OXPAHUTEIIPHOE OTHOILICHHE SIBIISICTCS noanHeHHLI%UOCKOJIBKy OHO COTPSIKEHO C
MIPUMEHEHUEM CIIOCOOOB Fpa)KI[aHCKO—HpaBOB% nuThl. {11 TOro, 4toObl OHO
BO3HHUKJIO, TpeOyercs, dYToObl OBLIO pIICHO JICHCTBHE, HapyllIawolee
MOJJIeKAIKE 3aIUTe TIpaBa. &

Cnenyer  00OpaTuTh BHHIQ%, YTO MOJAXOJ, MPeayCMaTpPUBAKOLIUN
HEO0OXOUMOCTh TOHUMAHUS T @Ha 3aIUTY B BHJIE OTACIBHOTO CyOBEKTHBHOTO
rPpaKIaHCKOTO MpaBa, HE ]\%(ﬁaCCManHBaTLCH B Ka4ecTBE oOmEenpuHsITOr0. A.A.
Kynpusinosa nonara@ O0OXOJIMMBIM paccMaTpuUBaTh CYOBEKTMBHOE TIpaB Ha
3alllUTy HE B BU PMBI BO3MOKHOTO TIOBEJIEHUSI UMEIOIIETO MpaBo JIMIA, HO B
BUJIE 0COOO0TQ ‘COCTOSIHUS CyOBEKTHBHOTO TpaBa, KOTOPOE BO3HHMKAET, €CIIHM TPABO
HapyIaer é HCKJIFOYaeT BO3MOXKHOCTh CBOOOJHOW peanu3anuu mpaBa. [locie
TOTO, peaau3oBaHa 3aluTHas GyHKIMS MpaBa, BO3MOXKHO OCYIIECTBIICHHUE TTpaBa
c KToM B wucxogHoM ob6beme [9, c. 100]. IlomoOnelii momxom Tpedyer
KPUTUYECKOMN OIICHKH B CHITY PsiJia OOCTOSITEIHCTB.

AGzaiem BtOphiM cTaThul 12 'K P® B umcime BO3MOXHBIX CIIOCOOOB,
MIOCPEJICTBOM KOTOPBIX MOKET OBITh 3alUIIEHO TPAXKIAHCKOE MPaBO, YHOMSIHYT
croco0, CBs3aHHBIM ¢ TMpu3HaHueM TmpaBa. Cpeau OCHOBaHUW pealu3aluu

COOTBETCTBYIOIIETO CIOCO0a — MPUOOpETEeHUE IMpaBa COOCTBEHHOCTH B CBSI3U C



npuoOpeTaTeNbHON JaBHOCTHIO. BO3HMKHOBEHHE TIPHU3HABAEMOIO B CyJIeOHOM
NOpsAJIKE TIpaBa, C yueToM coaepxkanus cratbi 234 'K PO, mporcxoaut HE3aBUCUMO
OT MpU3HaHUS IpaBa (UCKIOYEHUE — IIPaBa B OTHOIIEHUH HEJBUKUMOCTH, KOTOPBIE
BO3HHMKAIOT C MOMEHTA, KOI/la COCTOMTCS uX rocperucrpauusi). CoOTBETCTBEHHO,
BO3HMKHOBEHHUE, CYLIECTBOBAHME IOJJIEXKAILEr0 3alluTe IpaBa IPOUCXOIUT
HE3aBUCUMO OT caMoi 3amuThel. HeoOxonuMo paccMarpuBaTh yKa3aHHOE IIPAaBO B
Ka4yecTBe CyOBEKTHBHOI'O IpaBa, SIBJISIOLIEIOCS CaMOCTOSITENbHBIM, B TOM 8123/13
CWIy BO3HMKHOBEHHMS JIaHHOTO IIpaBa B TOT JK€ MOMEHT, KOrja /I/IKaeT
CyOBEKTUBHOE MpaBo. B 3TOM CBA3M MOMEHT, C KOTOPOTO BO3HHKAe @%CKTI/IBHOG
IPaBO, MOXKET paccMaTpUBaTbCi B KauyeCTBE MOMEHTa, C ogoporo Ha4YMHACT

(T{Topoﬁ cratbu 45

OTCUYHUTBIBATHCA CPOK HCKOBOU JaBHOCTH. CormacHo qaﬁb

OCHOBHOTO 3dKOHA4, y KaXAO0T0 MMECTCA IIPpaBO Ha 3allX 0OCTBEHHBIX CBO6OI[ u

npaB JIOOBIMU HE TOCTaBJIECHHBIMHU O] HOpMaT%LII/I 3anper crnocobamu [1].
CooTBeTCTBEHHO, U3 cojepkaHus (OCHOBHOLO »3aKOHA HAIpsAMYI0 HE CIEayeT
OTCYTCTBUE BO3MO>XHOCTH TPAKTOBATH MPAB alIUTy B BUJIE MIPaBa, SBIISIOIIETOCS
CaMOCTOATENbHBIM. c’}

Pestomupys, cuenyer yKa:;( a HEoOXOIMMOCTh TOHMUMAaHUs IpaBa Ha
3alllUTy B BHJE cy6wmu@ npaBa, SBJSIOLIETOCS CaMOCTOSTEIbHBIM U
[PEICTaBIISAOIIETO 0060% COJIep)KaHUsl MPABOBOI'O  OTHOLIEHWS, HMEIOIIETO
OXpaHUTEIbHBIN xapa@ Peanuzanuio ykazaHHOTO MpaBa OMOCPEAYIOT CIOCOOBI

3allUThI, B omou@« MPUMEHEHUSI KOTOPBIX OTCYTCTBYET HOPMATUBHBIN 3aIperT.
&
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