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3aBema}mﬂ, COCTaBJICHHbIC B qpe3BblqaﬁHbIX CUTyanusx

AKTyaJIbHOCTb. B cratne pacCMOTpPCHA KJ'IaCCI/I(l)I/IKaI_II/ISI SaBeH_[aHI/Iﬁ B I'pa’KIaHCKOM
IIpaBC, BBIACJIICHBI IIPU3HAKHW W JdHbl XaPAKTCPUCTUKH. HpCIICTaBHGH TCPMHUH «3aBCIIAHHC B
qpe3BanﬁHHx YCIOBUAX», W HOaH AaHaJIW3 TaKOMY BHIY 3aBeH_[aHI/Iﬁ C II0o3unuu
I'pa’KIaHCKOIro 3aKOHOJATCIILCTBA Poccuiickoit CDe;[epauI/IH. OTMG“IGHO, 4TO B HOpMax
IrpaXaaHCKOIro 3aKOHOJATCIbCTBA HC 3aKpPCIJICH TCPMHUH «3aBCIIAHUC B ‘-IpG?;BBI‘I&fIHBIX
YCIOBHUAX», YTO OCIOKHACT ITPU3HAHUC 3aKOHHBIM €I'0 COCTABJICHUC.

KiarwoueBble cjioBa: 3aBCIIaHUC, HACICAOBAHHUC, 3aBCIIAHUC B I-IpGL%BI)I‘-IEII\/'IHI:IX

YCIOBHUAX, HACICACTBCHHOC ITPABO, ‘Ip@SBBI‘I&fIHBIG YCJIOBUS, TCXHUYCCKUEC CPCACTBA

AKTyanbHOCTh HCCIIEOBAHHMS COCTOMT B TOM, YTO B HACTOSIIEE BpeMs B HOpMax
IPAKIAHCKOIO 3aKOHOJATENIbCTBA HE 3aKPEIUIEH TEPMHUH «3aBCIIAHME B YPE3BBIYAMHBIX
YCIIOBUSAX», YTO OCJOXHSET IMPU3HAHME 3aKOHHBIM €ro cocraBieHue. Hammume naHHOTO
TEPMHHA B HOpPMax TIPaXXAAHCKOTO 3aKOHOJATENIbCTBA IMO3BOJNIMIO Obl HMCKIIIOUUTH
BO3HUMKHOBEHNE CIOPHBIX CUTyallUd B YaCTH COCTABJICHUS 3aBEIIAHUN B 4YpPE3BBIYANHBIX
CUTYyalHUsIX.

Jlst Hadama paccMOTPUM KIacCU(UKAITUIO 3aBEIIaHU B TPAXKTAHCKOM TIPaBe.

KnaccuduimpoBath 3aBelianusi MOXHO MO pa3IMyHbIM ocHOoBaHUsAM. Knaccudukarms
3aBelllaHuil HeoOXoIuMa ISl TOTO, YTOOBI YHOPSAOYUTh U CHUCTEMATHU3UPOBATH Pa3INYHbIC
BU/IbI 3aBEIIAHUNA. DTO MO3BOJIAET IOPUCTAM U HOTapUycaM ObICTPO M TOYHO OMPEESIUTDH TUI

3aBCllaHsA W IHIPUMCHUTL COOTBCTCTBYIOIIME TIIpaBujla W HOPMBI. KpOMe TOIO,



KJaccuduKanus MOMOraeT HacJaeAHUKaM MOHSTh, Kakve MpaBa U 00s3aHHOCTH OHU UMEIOT B
COOTBETCTBUM C JIaHHBIM 3aBelanueM. lccienoBanue KiacCU(PUKAIMOHHBIX NPU3HAKOB
3aBelllaHui TpeOyeT OCTaHOBUTHCS U OoJiee AETaIbHO MPOAHATN3UPOBATH OTAEIbHBIC. Tak Mo
dbopme 3aBelaHusl KIACCUPUIMPYIOTCS Ha HOTApHAIbHO YJIOCTOBEPEHHBIC U 3aBEIllaHMs,
KOTOPBIC OBIIM COCTABJICHBI B UPE3BbIUAHBIX CUTyaIusX [4, c. 25].

Ha npakTuke pa3nuyaroT ciaeAyoUue BUIbl 3aBEIIaHUN:

1. Tlo dopme 3aBemiaHusi MOXHO pa3JeiIUTh Ha HOTAPUAIBHO YJIOCTOBEPEHHBIE,
MIPUPABHEHHBIE K HUM U COCTABJICHHBIE B YPE3BBIYANHBIX YCIOBUSIX.

2. B 3aBUCHUMOCTH OT TOTO, MOTYT JIM UHBIE JIMIIA, BKIKOYas HOTAPUYCA, O3HAKOMUTHCSA
C COJIEp’KaHHUEM 3aBEIIaHUsA, OHU JAEIATCSA HA MPOCTHIE U 3aKPHITHIE.

3. B 3aBHCHMMOCTH OT y4acTusi CBUJAETENICH 3aBElllaHds KIACCU(DUIHMPYIOTCI C HUX
y4acTheM U 0e3 UX y4acTusl.

4. OT 4yucna Jull, YY4aCTBYIOUIUX B COBEPIICHUU 3aBEIIaHUs, BBIJICISIOT 3aBEIaHMUS,
COCTaBJIIEMbIC 3aBEIllaTelIeM UHAUBUYATbHO, U COBMECTHBIC 3aBemanus (m. 4 cr. 1118 I'K
PD) [2].

Ha mpakTuke JI0OCTATOYHO  PACIPOCTPAHEHBI HOTAPUAIBHO  yJAOCTOBEPECHHBIC
3aBenianus. HotapuanbHOe yJ0CTOBEpEHHE 3aBEIaHUs MPECTaBIsIeT cO00M Mpolenypy, B
X0J1€ KOTOPOW HOTApUyC MOJATBEPKIAET MOIJTUHHOCTD MOJMKUCH 3aBelIaTeNsl Ha JOKYMEHTE U
TEM CaMbIM MPUAACT 3aBEIIAHUIO OPUAMYECKYIO cuily. HoTapuanbHOoe yaocToBepeHue
HEOOXOAMMO JJISI TOTO, YTOOBI 3alUTUTh HMHTEPEChl HACIEAHUKOB U TPEIOTBPATHUTH
BO3MOKHBIE CIIOPHI O IEUCTBUTEILHOCTH 3aBEIIAHUS.

3aBernanusi, COCTaBICHHbBIE B UPE3BBIUYAWHBIX CUTYAIIUSIX, MIPEACTABISIIOT COO0M Takue
3aBeNaHus, KOTOpbIe OBUIM COCTaBJICHBI B YCIOBUSX BOCHHBIX JEHCTBUN, CTHUXUMHBIX
OencTBUM, KartacTpod W JPyruX Ype3BbIYAHHBIX OOCTOSTENHCTB. B 1maHHOM ciydae
3aBEIATENb HAXOAUTCS B HEMOCPEACTBEHHOW OIMACHOCTH JIsi XWU3HU M 370poBbs. Takwue
3aBelIaHUsl TOKHBI ObITh COBEPIIEHBI B MUCHhbMEHHON (DOpME U TMOJIMCAHbBI 3aBeliaTesIeM B
MPUCYTCTBUM JIBYX CBUJETENICH, KOTOpbIE TaKKe ITOJDKHBI TMOAMHUCATh 3aBeniaHue. Eciu

3aBCIIATC]Ib HEC MOXCT IIOAIINCATh 3aBCIIAHUC HN3-3a 00Ie3HN WU (bHSH‘-IGCKOﬁ HEMOIIH, TO



3aBElIaHNe MOXKET OBITh MOAMKMCAHO APYTMM JIMIIOM B NPHUCYTCTBHM 3aBEIIaTeNis U JIBYX
CBUJIETEIEH.

['paxxtaHCKOE 3aKOHONATENILCTBO PEIJIAMEHTHPYET, 4YTO B CIIy4ae COCTABJICHMS
3aBElIaHMsl B YPE3BbIUAMHBIX YCJIOBHUSX B 00S3aTEIBHOM MOPSAKE JOHKHBI OBITh YKa3aHBI
JaTa U MECTO COCTAaBJICHMS 3aBellaHusA. TaxkKe JMIO NEUCTBUTEIBHO HE JOJDKHO UMETH
BO3MO>KHOCTH COCTaBUTH 3aBEIIAHUE B MOPSAKE, 3aKperieHHoM Hopmamu ['K PO B rienom.

B 3aBHCUMOCTH OT TOr0, MOTYT JIM MHBIE JIUIIA, BKIIOYAsl HOTAPUYCA, O3HAKOMUTHCS C
COJIEP/KAHUEM 3aBELIAHNUs, OHU JEIATCA HA MIPOCTHIE U 3AKPBITHIE.

[IpocThie 3aBemniaHusi MPEACTABISAIOT COOOM 3aBelIaHMs, KOTOpPHIE COCTABISIOTCA B
IpOCTOM NHCbMEHHON (opMe M HE TPeOYIOT HOTapHAIBHOrO yJaocToBepeHus. OaHako
Hopmamu 'K P® cocraBieHue 3aBemiaHus B MPOCTOM TMUCbMEHHON (hopMe JOMmycKaeTcs
TOJBKO B MCKJIFOUUTENIbHBIX ciiy4asix. Tak HOpMbl ctathi 1129 I'K P® 3akpenistoT nopsaok
COCTaBJICHUS 3aBEIIAHUS B UPE3BhIUAMHBIX CUTYAIUSX.

['paxxiaHnH, KOTOPHIA HAXOJIUTCS B MOJIOXKEHUH, SIBHO YTPOXKAIOIIEM €ro >KU3HH, U B
CUJIy CJIOXKHUBIIUXCS UYPE3BBIYAWHBIX OOCTOSTEIBCTB JIMIIEH BO3MOXHOCTH COBEPIIHUTH
3aBEIIaHNe B COOTBETCTBUHM C TpaBuiamu ctateit 1124 - 1128 'K P®, moxkeT H310KUTH
MOCJICAHIOID BOJIO B OTHOIIEHMHM CBOEr0 HMYINECTBA B IPOCTON NHUCHbMEHHOM (opme.
N3noxenne rpaxaaHUHOM TOCJIEIHEN BOJIM B IPOCTOM MUChbMEHHON (hopMe MPU3HAETCS €T
3aBEIIaHUEM, €CIIM 3aBELIaTeNb B IPUCYTCTBUM JIBYX CBUJIETENEH COOCTBEHHOPYYHO Hamucal
U TOANMCAT JOKYMEHT, U3 COJIEpP)KaHUs KOTOPOIO CIEAyeT, YTO OH IpEACTaBisieT coOoi
3aBEILAHHNE.

3aKkphIThbie 3aBEIIAHUS TMPEACTABISIIOT COOOM 3aBellaHus, COJEpPKAHUE KOTOPBIX
HEU3BECTHO HHUKOMY, KpOME cCamMoro 3aBemiaresisi. Takue 3aBelllaHdsl COCTAaBISIIOTCS B
NMCbMEHHON (popMe U 3ameuaTrhIBalOTCsl B KOHBEPT, KOTOPBIN 3aTeM MepeaeTcsi HOTapuycy
JUIsl XpaHEHUSL.

Taxke pa3znuyaroT 3aBEIIAHUSA, COCTABIICHHBIE B IPUCYTCTBHUM CBHUJIETEIIEH W
cocTaBjieHHble 0Oe3 cBujeTeNell. 3aBelllaHue, COCTaBIEHHOE B MPHUCYTCTBHM CBUJIETENEH,

HMCECT 6OJ'II)IHyIO JOKa3aTCIbCTBCHHYIO CHIIy B CJIyda€ BO3HUKHOBCHHA CIIOPOB O Cro
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COJIEP)KaHUU WM JEUCTBUTENbHOCTH. CBHIETENN MOATBEPHKAAIOT, UTO 3aBELIaHHE ObLIO
COCTaBJIEHO JOOPOBOJIBHO U 0€3 MPUHYXAECHUS CO CTOPOHBI TPETHUX JIULL.

3aBemanue 6e3 MPUCYTCTBHSI CBHUETENCH MOXKET OBITh COCTABJICHO B CIIydasx, KOTJa
3TO JIOIYyCKAEeTCsl 3aKOHOAATEIbCTBOM.

Jlanee octaHoBUMCs 0oJiee MOAPOOHO HA COCTABICHUM 3aBELIAHUS B YpPE3BbIYANHBIX
ycnoBusx. CocTaBiaeHUE TaHHOTO TUIA 3aBEIAHUN OCIIOXKHSIETCS HAa MPAKTUKE OTCYTCTBUEM
3akperuieHHoro B HopMax ['K P® noHATHs «4pe3BplUaiiHas CUTYalMs» WM «HpPE3BbIYaliHbIC
yenoBusi». Cratea 1129 I'K P® packpbiBaeT NOPSOOK COCTaBIEHUS 3aBEIIAHUSA B
Ype3BbIYANHBIX YCI0BUAX. KOHKPETHBIN IEPEUYEHb TAKUX YCIOBHI CTAThsl HE 3aKPEIUISIET.

OTCyTCTBHE 3aKpEIUIEHHOTO B HOPMAaxX TIPaKJAHCKOIO 3aKOHOJMATEIbCTBA JAHHOTO
TEPMHUHA OCJIOXKHSAET NPHU3HAHUE 3aKOHHBIM COCTABJIECHUE 3aBEUIAHUS B YPE3BbIYAITHBIX
ycioBusX. Hannuume pmaHHOro TepMMHA B HOpPMax I'PaXJAaHCKOTO 3aKOHOAATENIbCTBA
MO3BOJWJIO Obl HCKIIOYHTh BO3HUKHOBEHHE CHOPHBIX CHUTYallMd B YacTH COCTABJICHHA
3aBCIIAHUM B YPE3BBIYAWHBIX CHTyalMsaX. Upe3BbIYaWHBIMU IIPU3HAIOTCS TAKHE YCIIOBHS,
KOI'Jla KM3Hb 4YeJIOBEeKa IMOJBEp)KEeHa KaKUM-TH00 yrpo3zaM. OmHaKo yrposa >KU3HHU MOKET
OBITH CITPOBOLIMPOBAHA KaK CAMHUM YEJIOBEKOM JIMYHO, TaK U BHEIIHUMH OOCTOATEIHCTBAMH.
Cya caMOCTOSATENBHO OTpeAesieT BO3MOKHOCTb MPU3HAHUS TOTO WM UHOTO OOCTOATEIhCTBA
ype3BblYaiiHbIM.  COOTBETCTBEHHO, MpOOENIbl  MPABOBOIO  PEryJUMPOBaHUS  MOpsIKa
COCTABJICHMSI 3aBEIIAHU B YPE3BBIUAWHBIX YCJIOBHUSX CO3/AIOT HEKOTOPYIO IPABOBYIO
HEOIpEENIEHHOCTh, OTCYTCTBYET €IMHOO0Opa3ue cyaeOHON mpakTuku. Bce 310 roBopur o
HEO0OXOJAMMOCTH  COBEPILIEHCTBOBAHMS MPABOBOIO TMOPSIKA COCTABJICHUS 3aBEIIAHUN B
YCIIOBHSIX YPE3BbIYAMHBIX CUTYyalMid U TpeOyeT aonoiHenus ctatbu 1129 'K PO [3, c. 14].

B Hacrosmmii MOMEHT HOPMBI IPAKJAHCKOIO 3aKOHOJIATEIbCTBA JOJIKHBI BKIHOYATh
OTpEeJeICHHBIA TIEPEUEHb YIpo3 U OOCTOSATEIBCTB, KOTOPBIE MPU3HAIOTCS YpE3BbIYAHBIMH.
Bee o6crosiTenbeTBa HE MOTYT OBITH YUTEHBI, HO OOJbIIAsl YacTh MOXET ObITh BKIIIOUCHA B
HOpMbl 'K P®. Crout oOpaTuTh BHUMaHUE, YTO MPOJOJIKUTENbHAA OOJIE3Hb YEJIOBEKa HE

IMPU3HACTCA IIp€3BI>1113,I‘/IIHBIM 0OCTOSITEILCTBOM U B JaHHOM CJIyda€ HEC JOIIYCKacTCsa



COCTaBJICHHME 3aBEIllaHMsI B MPOCTOM MUChbMEHHON (popme. HckitoueHreM B TaHHOM cllydae
MOJKET JIUIIb ObITh ()aKT 3HAUUTEIILHOTO U3MEHEHUS 3/I0POBbsI UEJIOBEKA B XY IIITYIO CTOPOHY.

[Ipy »TOM 3aBEHIaHWE YyTPAYMBAET CUILY, €CIIM I'PAXKIAHUH B TEYEHUE MECsSUa IOCIE
NpEeKpalleHus] 4Ype3BbIYAHHBIX OOCTOSATEIBCTB HE YJAOCTOBEPUT €ro B  MOPSJIKE,
npeaycMoTpeHHoM cT. 1124-1128 T'K P®. DToT cpok HE MOJIEKUT BOCCTAHOBIICHMIO,
ABIISIETCSL TIpecekaTenbHbIM. Ho OBIBAIOT cily4au, KOTJa TpaKJaHUH HAXOAHUTCS B TSDKEJIOM
COCTOSIHUM TIOCJI€ MPEKPATUBIIMXCS YPE3BbIYAWHBIX OOCTOSATENLCTB, W HE B CHIIAX
YIAOCTOBEPUTH 3aBEIIAHME, TOTJAa CPOK HAYMHAET TEYb HE C MOMEHTAa IPEKpalleHUs
OOCTOSATENBCTB, YIPOXKAIOUIUX KU3HHM, & C MOMEHTA YJYYIIEHUS 370pOBbs YeJIOBEKa, T.C.
TOT/Ia, KOTJa y HEro MOsBHUTCS (U3MYECKass BO3MOXKHOCTH YJOCTOBEPUTH 3aBEIllaHUE
(HanpuMep, C MOMEHTA BBIXO/1a TPAKIAHNHA U3 COCTOSTHUS KOMBI).

Taxke HEOOXOaUMO TO TPEOOBAHUIO 3aUMHTEPECOBAHHBIX JIMI[ JI0 MCTEUEHUS CPOKa,
YCTAHOBJICHHOTO Il MPUHATHS HACJEACTBA, OOPaTUTHCSA B CyJl C LIEJIbIO MOATBEPKICHUS
(akTa coBepIIEHUs 3aBELIAHUs MPU YPE3BBIYAMHBIX OOCTOSTENBCTBAX, MHAUYE OHO HE OyJeT
ucrnoysiHeHo. JlaHHoe TpeOoBaHUE SIBIAETCS OO0S3aTENbHBIM W HE 3aBUCUT OT HAJIMYUA WU
OTCYTCTBUS €ro ocnapuBanus. Eciaum cmopa HeT, TO MNOATBEpXKACHHE TpeOOBaHUS
paccMaTpuBaeTCs CyJIOM B MOPsJIKE 0cO00T0 MPOU3BOJCTBA, €CJIM KTO-TO U3 JIHI] OCIIapUBAET
(akT coBepIlEeHUs 3aBEIIaHMs MPU YPE3BbIYANHBIX 00CTOSATEIBCTBAX, TOTJIA OHO MOMJIEKHUT
pPacCMOTPEHHUIO B HMCKOBOM MpOM3BOJACTBE. B cilyyae ocmapuBanusi (akTta COBEpIIEHUS
3aBCIIAHUs KOHKPETHBIM JIMLOM, IOATBEPAUTH JIMYHOCTh 3aBElIaTeNId W IOJJIMHHOCTH
MOJANKUCH TIOMOXET CyAeOHO-TIOUEpPKOBEIUECKass SKCIEPTHU3a, MOCPEICTBOM HCCIEIOBAHMS
caMOTo MeXaHu3Ma MUChMa, UIACHTU(UKAIIMN TPU3HAKOB MOYEpKa M MO XapaKTepy JIMHUN
MOJKHO YCTaHOBHTB aBTOPA U BIIMSHUE HAa HETO BHEIIHHUX YCIIOBHi [5, ¢. 17].

UccnenoBanre cyneOHONW MPaKTHUKA TOBOPUT O TOM, YTO CyJ HE BcCerja MpHU3HaeT
00CTOATENHCTBA YPE3BBIYAMHBIMU M HE BCErJa IPU3HAET JIOCTOBEPHOCTH COCTABIEHHOTO
3aBemianus. JlaHHbI (GakT eie pa3 MOATBEPKIAET HEOOXOJUMOCTh COBEPILIECHCTBOBAHMS
MPaBOBOT'0 PETYJIUPOBAHUS COCTABJICHUS 3aBCIIaHUN B MPOCTON MHUChbMEHHOW (opMe B

Ype3BbIUAHBIX YCIOBHS U TIPU YIPO3€ KU3HU uesnoBeka [6, ¢. 23].



BakHpIM KpuTepueM JUisl MPU3HAHUS 3aBEIIAHUS, COCTaBICHHOIO B YpPE3BbIYANHBIX
YCIIOBUSIX, SBISIETCS CIEAYIOLIEe YCIOBHME: 3aBEIllaHUE JIOJDKHBI OBITh  HAIMCaHO
COOCTBEHHOPYUYHO. B cilydae mprMeHEHUs TEXHUYECKHX CPEICTB TaKOe 3aBEIIaHHE MOXKET
OBITh IIPU3HAHO HEEHCTBUTENBHBIM, HECMOTPS Ha TOT (DaKT, YTO 3aBELIAHUE COCTABJICHO MIPU
HaJUYHMH CBUJETENICH U B YCIOBUAX, YTPOKAIOIINX KU3HU YesoBeka. OTHAKO CTPEMUTEIBHOE
pa3BuTHE LU(QPOBBIX TEXHOJOTHA M aAHAIUTUYECKOE HCCIEAOBAHNE PA3UYHOTO poja
CUTyalluii TOBOPUT O HEOOXOIMMOCTH PA3PEIIEHUS B OTIEIbHBIX UCKIIOUUTENBHBIX CIIydasx
UCIIOJIB30BaTh 3JIEKTPOHHBIE M TEXHUYECKUE YCTPOWCTBA JUIsl COCTABJIEHUS 3aBellaHus. B
OTJENBHBIX CIydyasX Yy 3aBeIlaTessi MOKET He ObITh B MPHUHIUIE BO3MOXKHOCTHU HAIUMCATh
3aBEIIaHUE BPYYHYIO.

Takum oOpa3oM, B JaHHOM Ccly4ae UEJIecOO0pa3HO Ha NpPaKTUKE MPUMEHSTh
pazauMyHOro  poja  1UGpoBble U HMHGOPMALMOHHBIE  MPOAYKTHI,  IO3BOJISIIOIINE
UIEHTU(ULIMPOBATh, HAMpPUMEpP, TOJOC 3aBeliaresis. 3aBellaHWEe, COCTaBIEHHOE C
UCIIOJIb30BAaHUEM TEXHUYECKUX CPEICTB U JIEKTPOHHBIX YCTPOMCTB, HE MPHU3HAETCS CyIaMH
JIEHUCTBUTENBHBIM B CHJIy TOTO, YTO HEBO3MOXXHO IPOBEPUTH COOCTBEHHBIM JIK OBLIO
BOJIEU3bSIBIICHUE 3aBELIATENs B YACTHU COCTABIICHUS 3aBELIaHMSL.

OpHaKko MpenCcTaBICHHOE MCCIEOBaHHE TOBOPUT O HEOOXOIMMOCTH 3aKpEIJICHUS B
HOpMax TPaKIAHCKOIO 3aKOHOJATENIbCTBA BO3MOXKHOCTH COCTAaBJICHHs 3aBEIAHUN B
HCKIIFOUUTENbHBIX CIy4Yasx ¢ MPUMEHEHUEM TEXHUUYECKHUX CPE/ICTB.

[TonBonsg UTOr, MOXKHO CKa3aTh, YTO COBPEMEHHOE I'PAKIAHCKOE 3aKOHOJATEIBCTBO
HYyXJ1aeTcs B OOHOBJIEHUH, TaK KaK Ha CETOAHSIIHUI J1eHb BCE €€ OCTAIOTCA HEPEIIEHHBIMU

MHOTI'C BOIIPOCHI, OTHOCAIIHUCCA K ,Z[aHHOfI oOnacTu HCCIICAOBAaHMS.
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