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IHonsiTue n KIaccupukanus cnocoooB U (OpPM 3alUTHI

NpaB NpeANpuHUMATEJIei

AHHOTanus. B cratbe paccMaTpuBarOTCs HOPMATUBHO-TIPABOBBIE OCHOBBI 3aAITUTHI
MPEANMPUHAMATEIILCKUX TPaB, HCCISAYIOTCS pa3IUYHbIC TOAXOAbI K OMPEICTICHUIO
Croco0OB 3alUThl U UX cuctematusanuu. Ocoboe BHUMaHUE YNENSETCS COOTHOIICHHUIO
MOHATUN «(hopMa» U «CHOCOO» 3allUThl, aHATU3Y CYIEOHBIX W BHECYIEOHBIX (opMm, a
TaKK€ MaTEPHAbHO-TIPABOBBIX W MPOIECCYANbHBIX CIOCOOOB 3alTUThI. BBIABISIOTCS
npoOJeMbl  MPABONPUMEHUTEIBHOM MPAKTUKA U TMEPCHEKTHBHBIC  HAIMPaBICHUS
COBEPIIICHCTBOBAHMS MEXaHU3MOB 3aIIUTHI MPaB MPEATPUHUMATEIICH.

KiroueBble cjioBa: 3amura IpaB NpearnpuHUMATENeH, CroCoObl 3aIIUThI, (POPMBI
3alllUThl, CyJeOHas 3aliuTa, BHECYyJeOHas 3alluTa, MaTepUaIbHO-TPABOBBIC CIIOCOOBI,

MpoIlecCyaibHbIe CIOCOOBI, IPEANPUHUMATEIbCKAS JEATEIbHOCTD.

AKTyalbHOCTh UCCIIEI0BAaHUS CTIOCOOOB U (POPM 3aIUUTHI MIPaB MpealpUHUMATENCH
0oOyCJIOBJIEHa = CTPATErMUYECKUM 3HAUYEHUEM MpEANpPUHUMATENbCTBA JJIS  Pa3BUTHUSA
PBIHOYHOM 5SKOHOMHMKM U CTAaHOBJEHUS TIpaxkgaHckoro obmiectBa B Poccun. Kak
CIIPAaBEJIMBO OTMEYAECTCS B COBPEMEHHOW JMTEPAType, «3alluTa NpPaB M 3aKOHHBIX
MHTEPECOB YYAaCTHUKOB MPEANPUHUMATEIBCKUX OTHOLICHHWM SIBIIAETCS BaKHEHIIEH
mpoOiemMoil B coBpeMeHHOW Poccuu, mpu 3TOM MHOTHE €€ acmeKkThl TpeOyroT Ooliee
TIIATEJIHOIO UCCIIENOBAHUSA U IIEPEOCMBICIICHUSY.

[IpaBOBYIO OCHOBY 3alllUTHl MPAB NPEANPUHUMATENEN COCTAaBISIIOT KOHCTUTYLHS
Poccuiickoit  ®epeparmu  [1], 3akperuisromas OpaBO  KaXIOr0 Ha  CBOOOJHOE

UCIIOJIb30BAaHUE CBOMX CIIOCOOHOCTEH M HMYUIECTBA A MNPEANPUHUMATETHCKOU



nesitenbHoCcTH, ['paxknanckuii kogekce Poccuiickoii @epeparuu [2], a Takke crenyanbHbIe
(benepanbHble 3aKOHBI, BKIItouasi PenepasibHblil 3aK0H «O 3a1UTe MpaB IOPUINIECKUX JHIL
U WHAWBUAYAIbHBIX MNPEANPUHUMATENEH IPU OCYLIECTBICHUH TI'OCYIapCTBEHHOIO
KOHTPOJIS (HA/A30pa) U MyHHIIUIIAIEHOTO KOHTPOIIs» [3].

OcoOeHHOCThIO COBPEMEHHOTO 3Tala SBJSICTCS pacIIMpeHHe apceHalla 3alUTHBIX
CPEACTB U IOSBICHUE HOBBIX MEXAHU3MOB OXpPaHbl IPaB IPEANPUHUMATENICH, BKIIOYAs
MHCTUTYT YIOJHOMOYEHHOIO IO 3allUTe MNpaB MNpEAIPUHUMATENICH, — pa3BUTHE
NPUMHUPUTENBHBIX TpoLeAyp U LudpoBu3anuio mnpaBocyaus. Kak momuepkuBaeTcs B
HAy4YyHOM JIUTEpaType, «KaueCTBEHHOE YCWJIEHHE POJIU MH(POPMAIIMOHHBIX CUCTEM MOXKET
UMETh MOIIHBIM aHTUKOPPYNUHUOHHBIA 3(Q(}EKT, BHIBECTH = HA HOBBIH YpPOBEHb
aJIMUHUCTPUPOBAHHUE KOHTPOJIBHO-HAI30PHBIX GYHKIHI» [5, ¢. 192].

[leHTpasbHOE  3HA4YeHWE I [OHMMAaHWS - MEXaHU3Ma  3allUThl  IIPaB
MpeANpPUHUMATENIEH MUMEET pa3rpaHUyYeHue MOHATUN «(popMma» U «cmocod» 3amuTel. B
IOPUIMYECKON HAyKe CIOXKWINCH PA3JIUYHBIE MOAXOABI K OIPEACICHUIO YKa3aHHBIX
kareropuil. IlpenMerom 3amuTel B cepe NpeANPUHUMATEIBCKON J1E€ATEIbHOCTH
ABJISIIOTCS. HAPYLIEHHBIE WM OCIApUBAEMBIE MpaBa M 3aKOHHBIE HWHTEPECHI JIMIL,
OCYLIECTBISIOIIMX TaKyl JAEITEIbHOCTh. 3alluTa NpaB IpEANpUHHUMATENEH U HX
OXpPaHSEMBIX 3aKOHOM HWHTEPECOB OCYILIECTBISETCA B IPEIyCMOTPEHHOM 3aKOHOM
MOPSIZIKE, TO €CTh NOCPEACTBOM IIPUMEHEHUS HaJIexKauel (opMbl U CIOCOOOB 3aLTUTHI.

[Ton <¢opmMoil 3amUTHl TMOHUMAETCSI KOMILJIEKC BHYTPEHHE COIJIACOBAHHBIX
OpPraHU3alMOHHBIX MEpPONPUATHA MO 3aluTe CYOBEKTHBHBIX NPaB M OXPAHSIEMBIX
3akoHOM  wuHTepecoB  [4,c¢.21]. ®dopma  3ammThl  TpEACTaBISET  CcOOOi
pErIaMeHTUPOBAHHBIN ITPAaBOM MOPSAOK AEATEIBHOCTH KOMIIETEHTHBIX OPraHOB U CaMOI0
YIPaBOMOYEHHOTO JIMLa O 3allluTe€ HapyleHHbIX mnpaB. CrocoObl 3alIUThI, B CBOIO
odepellb, — 3TO 3aKPEIVICHHBIE 3aKOHOM MaTEpPHaJIbHO-IIPABOBBIE MEPHI IPUHY AUTEIBLHOTO
XapakTepa, TMOCPEACTBOM KOTOPBIX IMPOU3BOAMUTCS BOCCTAHOBJIICHHE (IIPU3HAHUE)
HapYIIEHHBIX (OCTIapUBAEMBbIX) MPAB U BO3ACHCTBUE HA IPABOHAPYIIIUTEIIS.

AHanmu3  Hay4yHOM JIMTEpaTypbl MO3BOJIIET  BBIACIUTH  MHOXECTBEHHOCTb
Kkinaccudukanuii  cnocoboB M (opm 3amuThl NpaB npeanpuHumartenei. Hawuboinee

pacnpocTpaHeHHOW sBisieTcss  kiaccudukarus  ¢GopM  3allMThl  HA CylneOHbIE U



BHecyeOHble. CyneOHass ¢opma 3amuThl  TPEACTaBIsAeT COOOH  JEATEeIBHOCTh
YIIOJTHOMOYEHHBIX TOCYJIAPCTBOM OPraHOB MO 3alIMTE HAPYUICHHBIX WM OCHAPHUBAEMbIX
pas.

B pamkax cyneOHON 3amuThl OpraHaMH, OOECIEYMBAIONIUMU BOCCTAHOBJICHHE
HapYILIEHHOI'O WM OCHOPEHHOTrO Ipasa, sBistorca Konctutyunonnsiii Cyn Poccuiickoi
®denepanuu, apOUTpaxHble CyAbl U Cyanl oOmen opucaukiuu. Koncturyuuonusii Cyn
paccMaTpuBaeT JKaJloObl HA  HApyUIEHWE KOHCTUTYLIMOHHBIX TIpaB « W - CBOOOJ
NpeAnpUHUMATENIE 3aKOHOM, TMPUMEHEHHBIM B KOHKPETHOM Jielie, = IIPOBEPSET
KOHCTUTYLIMOHHOCTh HOPMATHBHBIX AaKTOB, PETYJUPYIOUIUX MOPEANPUHUMATEIBCKYIO
NEeATEeIIbHOCTh. ApOUTpa)KHbIE CYAbl SBISIOTCS OCHOBHBIM 3BEHOM B CHCTEME 3aIlUThHI
MpaB MPEANPUHUMATENEH, paccMaTpuBas KOHOMHUYECKUE CIOPbI, BO3HUKAIOIIME W3
IrpaXIaHCKUX, aIMUHUCTPATUBHBIX M MHBIX MMpaBooTHOIIEHNH. Cy bl 0011IeH FOPUCIUKITIN
paccMaTpuUBalOT CHOPBI € Y4YaCTUEM TMpeANpUHUMATENCd B  CIOy4asx, MOpsIMO
MPETyCMOTPEHHBIX 3aKOHOM.

BrecyneOnas 3ammTa mpaB M 3aKOHHBIX HHTEPECOB MPEANPUHUMATEICH MOXKET
OCYILIECTBIIATHCA B CIEAyOMMX (QopMax: HOTapuaibHas 3alluTa, 3alluTa OpaB U
WHTEPECOB TMpEANpUHUMATEIEH B TPETEHCKUX CydaxX, YpPEryJupoBaHUE CIIOPOB B
MPETEH3MOHHOM TIOpSJKE, camo3amuTa mpaB. HorapuanpHas 3ammra oOecreurBaeT
OECCIOPHOCTh MPAB MPEANPUHUMATENEH U NMPUHYIUTEILHOE UCIOJHEHUE O0SI3aHHOCTEH
yepe3 COBEPIICHUE WCIOJIHUTENBHBIX HAAMUCEH. Tpererckue Cyapl MpeaararoT
AJbTEPHATUBHBIN  TOCYJApCTBEHHOMY TMPABOCYAUIO MEXAHW3M Ppa3pEUICHUs] CIIOPOB,
OCHOBAHHBIN Ha COTJIAIIEHUU CTOPOH. [IpeTeH3MOHHBIN MTOPANOK YPETYJIMPOBAHUS CIIOPOB
SBJISIETCS  00s3aTENbHBIM JIJII MHOTHX KaTEerOpMM €T M HalpaBlIeH Ha J0CyjaeOHOe
paspelieHne KOH(JIUKTOB.

Ocoboro BHHUMaHHS 3aClIy)XKMBaeT Kilaccuukaius Crnoco0OB 3alUThl  Ha
MaTepUaJIbHO-TIPABOBBIC W TpoliecCyalibHbIE. MaTepuaibHO-TIPABOBBIE CIIOCOOBI 3AIUTHI
3aKperuieHbl B ctathe 12 I'paxnanckoro kojaekca Poccuiickoir @enepann U BKIOYAIOT:
MpU3HAHUE TMpPaBa; BOCCTAHOBJICHHE TIOJIOKEHHMS, CYIIECTBOBABIIEIO JO HAPYIICHUS
MpaBa; MPECEUYCHUE JCWCTBUM, HAPYIIAIOIIMUX MPAaBO WM CO3JAOIIUX YIpPoO3y €ro

HApPYLICHUS; IPU3HAHUE OCHOPUMOM CHEIKH HEICHUCTBUTEIBHOWM W IPUMEHCHUE



MOCJICJICTBUIA €€ HENEWCTBUTENIbHOCTH; TMpPU3HAHUE HEIECHCTBUTEIBHBIM pEHICHUS
coOpaHusi; NMpU3HAHUE HEICUCTBUTENIBHBIM aKTa TOCYJAApCTBEHHOIO OpPraHa WM OpraHa
MECTHOTO CaMOYTPABJICHUS; CaMO3allUTy IIpaBa; MPUCYXKICHUE K HCIOIHEHUIO
00s13aHHOCTH B HAType; BO3MEIIEHUE YOBITKOB; B3bICKAHHUE HEYCTOMKH;, KOMIICHCAIIHIO
MOpPaJIbHOTO BpEJa; MPEKpPAIICHUE WIM HU3MEHEHUE NPaBOOTHOIICHUS; HENPUMECHEHUE
CyJIOM aKTa TOCYJapCTBEHHOIO OpraHa WJIM OpraHa MECTHOTO CaMOYIIPaBJICHMUS,
IPOTHUBOPEYAIETO 3aKOHY. JlaHHBINA MepedyeHb SBISIETCS OTKPBITHIM, YTO - [103BOJISIET
MPEANPUHAMATEIISIM UCIIOJIb30BaTh M HMHBIE CIOCOOBI 3allUTHI, MPEAYCMOTPEHHBIC
3aKOHOM.

[IpouieccyanpHbie crOcOoObI 3alIUThI CBSI3aHBI C peaju3allel mpaBa Ha oOpalieHue
B CyJ, MOJadyy XOJaTaiCTB, 3asiBJICHUE OTBOJOB, OOKaJOBaHUE CYy/EOHBIX akTOB. OHHU
00ecreunBalOT JIBIDKCHHE MPOIecca U Peau3aluio MaTepUaIbHO-TPABOBBIX CIIOCOOOB
3alUThl B paMKaX KOHKPETHOTO Jiena.

AHaJIN3 TPaBOMPUMEHHUTEIHHON MPAKTUKHU BBISBIAET psAll MPoOJeM B peanu3aiuu
croco6oB W (opm 3amuThl TpaB mnpeanpuHumareneid. CoxpaHseTcs JIUTEIbHOCTh
CyeOHOrO pa30oupaTesibCTBa, BBHICOKAsT CTOMMOCThH IOPUJIMYECKOM MOMOIIHU, CIOKHOCTD
JoKa3bIBaHUsT YOBITKOB. Hwuskast  3QPeKTUBHOCTh HEKOTOPHIX CIOCOOOB 3allUThl B
OT/ICJIBHBIX KaTEropusiX NeJl CBUJETEIbCTBYET O HEOOXOAMMOCTH COBEPILICHCTBOBAHMS
MPOIIECCYaIbHOTO  3aKOHOJATENIbCTBA M Pa3BUTUSA  aJbTEPHATUBHBIX MEXaHU3MOB
pa3pelIeHHs CIIOPOB.

HenocrarouHasi KOOpJAMHALMS MEXAY pa3IU4YHbIMM (OpMaMH 3alllUuThl TMpaB
MpeANnpUHUMATENIed  OrpaHMYMBAeT  JOCTIDKEHHE  CHUHEpreTudeckoro  sddekra.
Pa3po3HeHHOCTh CyneOHbIX U BHECYACOHBIX MEXaHU3MOB, OTCYTCTBHE €IMHON CHCTEMbI
MOHUTOPHUHTA ()DPEKTUBHOCTH 3aAITUTHI CHUXKAET OOIIYI0 PEe3yJbTaTUBHOCTH MPABOBOTO
pEeryJINpOBaHUSL.

B kadecTBe MpUOPUTETHBIX HAIPABICHUN COBEPIICHCTBOBAHMS CHOCO00B U (HopMm
3alUTHI PaB NpeANPUHUMATEIEH MOKHO BBIICIIUTD:

1. PazButue auddepeHmpoBaHHBIX TPOLIETYP pa3perieHus TpeAnpPUHAIMATEITECKIX
CIIOPOB TPEACTaBIsIeT CO00M METOAO0JIOrMYECKUM MOIX0/, YUYUTHIBAIOIIUNH MHOrooOpasue

KOH(JIUKTOB B cepe mpearnpuHUMaTeIbCTBA. Y TPOIIEHHBIE U YCKOPEHHBIE MPOIIEAYPhI



11 OECCIIOPHBIX JeJl, ClIEUaIbHbIE NTPaBUIIA JJI1 KOPIIOPATUBHBIX CIIOPOB, OCOOEHHOCTH
pPaccMOTPEHHs JeJI C Y4YacTHEM CYOBEKTOB Majoro MpealpUHUMATEIbCTBA IMO3BOJISAT
ONITUMHU3HUPOBATH CyA€OHYIO HATPY3KY U MOBBICUTH JIOCTYITHOCTD MTPABOCYAMS.

2. BHenpenne npUMUPHUTENBHBIX NMPOLEAYP U MEIUALMU B MPAKTUKY pa3pelieHus
MIPEAIPUHUMATEIIBCKUAX CIIOPOB MIPEAIIONIaraeT dbopMupoBanue KYJIbTYpbI
KOHCTPYKTUBHOTO JMajora MeXIy ydacTHHKamMu KOHQIUKTOB. CyneOHOe MpUMHUpPEHUE,
MHUPOBBIE COTJIAIIEHUS, MEAUALINS TO3BOJISIOT HE TOJIBKO CHU3UTh HArpy3Ky Ha CyAeOHYIO
CUCTEMY, HO M COXPAHHUTh MApPTHEPCKHE OTHOUIEHUS MEXIY MNPEINPUHUMATEISIMHU, YTO
O0COOEHHO Ba)XHO JJIsl YCTOMYMBOrO pa3BuTusi OusHeca. Kak oTmedaercs B juTepatype,
«TpUMHUpUTEIbHAS TpoLienypa sBisierca dhpexTuBHON PopMoi cyaeOHOM 3alUThl IPaB
MPEAIPUHUMATENIEH, IO pe3yibTaTaM MPUMEHEHHsS KOTOPOW CTOPOHBI MOTYT IPUUTH K
B3aUMOBBITOJTHOMY COTJIAIICHUIO M yIOBJIETBOPEHUIO CBOMX MHTEpECcOBY [6, c. 615].

[IpoBeneHHOe uccAeAOBaHUE TO3BOJISIET CHI€NaTh BBIBOA O HEOOXOAUMOCTH
JaTbHEUIIEr0 COBEPIICHCTBOBAHUS CIIOCOOOB W (JOPM 3alllMTHI MPaB MpeANpUHUMAaTENCH
KaKk  ILEJOCTHOM  cucteMbl,  oOecneuuBaronmied  3(Q(EKTHUBHYIO  pean3aluio
KOHCTUTYIIMOHHOI'O IpaBa Ha CBOOOJHOE OCYIIECTBIEHUE MPEANPUHUMATEIBCKON
AesTenbHOCTH. WHTerpanus pas3auuHbiX (OpM  3aluThl, pa3BUTHE aJIbTEPHATUBHBIX
MEXaHU3MOB  pAa3pelICHHUs CHOpPOB, VYYET OCOOEHHOCTEW MpeaNnpUHUMATEIbCKON
NESATENPHOCTH B MPOLECCYalbHOM 3aKOHOAATENbCTBE OYyAyT CIOCOOCTBOBATH CO3aHUIO

0JIaroMpUATHOTO JIEJIOBOr0 KJIIMMATa U yCTOMYMBOMY SKOHOMHUYECKOMY pa3BUTHIO Poccun.
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