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MCKAYHAPOIHOC YaCTHOC IIPpaBO
Cemeiinoe MMpaBo KakK cCaMoOCTOoOATE/JIbHAasA 0TPacCjib Poccuiickoro I'Ba(b

AHHOTaNUsl. AKTyaJbHOCTh HCCIEIOBAaHUS TPOOIEMBI ca 6@1'GHBHOCTI/I
CEMEHHOTO MpaBa KaK OTPaCiH, 3aKII0YaeTCs B TOM, 4TO 0e3 €JICHUSI MecTa U
3HAQYCHUsI CEMEWHOro TmpaBa, 0€3 YSICHEHHS TMOTEH I/I%(kﬂx BO3MOYKHOCTEMN
CEeMEHHOTo TpaBa, 0e3 MaTbHEWIIEro pa3BUTHUSI CHCT IIO3HAHUSI CEMENHBIX
OTHOILIEHUII B COBPEMEHHBIN NEPUOJ CIIOKHO pem% npoOsieMbl JaHHON OTpaciu
KaK TE€OPETUYECKOro, TaK U MPAKTUYECKOTO XW epa. COOTBETCTBEHHO, CJIOKHO
npeTeHnoBath Ha A((PEKTUBHOCTH TOJ A CEMEHWHOro 3aKOHOJATENIbCTBA,

OTCJIC)KUBATD IICPCIICKTUBLI €0 paBBI/ITIc)&

KiawueBble ciioBa: 0Tpacn< Ba, CEMEWHOE MpaBO, I'paXJAaHCKOE IPaBo,

3aKOHOJIATEIBCTBO, MPEAMET I ; 00OBEKT MpaBa
Bompoc o ca OSITEJIbHOCTU OTpaciu CEMEWHOro IMpaBa MO-NPEKHEMY

ocTaeTcs ompm&'& [IpoGiiemMa COOTHOIICHUS TPAXKTAHCKOTO U CEMEHHOTro
3aKOHOJIaTEN CYLIECTBYET, XOTS Ha 3aKOHOJATEIbHOM YPOBHE 3aKpPEIUIEH
HpI/IHI_II/IH Jy KOTOPOr0 BO3MOXKHO MPUMEHSTH K CEMEUHBIM OTHOIICHUSIM, HE
ypery BaHHBIM CEMEHHBIM 3aKOHOJIaTEILCTBOM, rpakJaHCKOE
3 0JIaTEeJIbCTBO, HO C YCJIOBHEM, YTOOBI 3TO HE NPOTHUBOPCUMUIIO CYIIECCTBY
CEMEUHBIX MTPABOOTHOILICHUM.

OpHako MaHHOE TMIOJOKEHHWE HE pemraer TpoOJeMbl, a CO3JaeT HOBHIE.
N3BecTHO, YTO CaMOCTOSITEILHOCTh OTPACiIM 3aKOHOJATEIbCTBA HE BCErJa O3HA4YaeT
CaMOCTOSITEIbHOCTh ~ OTPACJIM  MpaBa. YCTAHOBJIEHUE TMPENEIIOB U  T'PaHUIL

CY6CI/II[I/IapHOFO INPUMCHCHUS TPAKIAAHCKOIO 3aKOHOAATCILCTBA K PEryJInpoOBaHUIO



CEMEUHBIX NPABOOTHOLICHWM CBSA3aHO C YSICHEHHEM CYIIECTBA IIOCIEIHUX,
BBISICHEHHEM UX OTpaciieBod crienuduku. JIuip Toraa MOXKHO JIOCTUYb pealn3aluu
IpaB U UCMOJIHEHUSI 00A3aHHOCTEN CYOBEKTOB CEMEHHBIX OTHOLIEHUH. JIib Takum
00pa3oM MOKHO JOCTUYb COOTBETCTBUS aKTOB MPUMEHEHHs MpaBa HEe (GOpMaibHO, a
TaK, KaK 3TOro TpedyeT NeHCTBUTEIbHOCTD.

IIpn ompenesneHMM MecTa CEMEMHOrO IIpaBa B CHCTEME IIpaB COBpCM&FgOP'I
Poccun BeICKa3bIBAIOTCS JBE MPOTUBOIIOIOKHBIE TOYKH 3PEHUSA: o)

— CEMEMHOE MPABO CaMOCTOSITEINBHO U HE3ABUCHUMO; %l

— CEMEHHOE IIPaBO €CThb COCTABHAs 4acTh IIpaBa rpamaamma%m oTpacib
[1,c. 11]. Q
[To muennto O.C. Hoddde, cemeitHoe npaBo He HBH@ CaMOCTOATENbHON
oTpacibio npasa [2, c. 181] . M.B. AHTOKOJIbCKasi yKa , UTO «CEMEHHOE MPaBO
MOXKET paccMaTpuBaTbCid Kak IMOAOTPACIb rpamtaacxoro npaBa, Oe€3yCIIOBHO,
oOJajaroniasi 3HaYUTEIbHON BHYTpI/IOTpaCHeBOQQ uudukoit» [3, c. 30]. MoxHo
OTMETUTh, YTO 3TO HauboJiee PacIpocTpa asg IO3MLMA IO JaHHOMY BOIIPOCY.
CymiecTBoBano0 MHEHHE, YTO CEMEWHO aBO HOCHUT KOMIUIEKCHBIM XapakTep, HO
TaKO€ OIPEIECIICHUE HE ABIIIETCS n}(%leMHM U B COBPEMEHHBIN NIEPUO.

OnHako U3MEHEHUS, PO €IINE B MOCIEIHNUE TOAbI B BOIIPOCAX MTPABOBOM
perlaMeHTalnu rpa;mqug( OTHOILICHUH, TPeOYIOT pelleHus JaHHOW MPOOJIEMBI.
TpaguunoHHO OTJIH‘{V@OI\/JI OTpaciy Mpasa OT JIPYTOil onpeaensieTcs: cruenuduKoin
npeamera " @b}:{a. AHaIM3  XapaKTepU3YyIOIIUX IMPU3HAKOB  IpPEIMETa
IPaKIAHCKOT chMeﬁHoro IIpaBa HE JaeT BO3MOYKHOCTH OJHO3HAYHO BBIJIEIUTH
CEMEUHOE 0 B CaMOCTOATEIBHYIO OTpacib MpaBa. B 00oux ciayyasx uMeeT MecTo
peryi AHWE JIMYHBIX HEUMYIIECTBEHHBIX U UMYILIECTBEHHBIX OTHOLIEHUMN, JTUIIb C
H@OCOM aKIEHTOB IO CTENEHHU 3HAUMMOCTU )i CyOBbeKkToB. CyObeKTHBIN coCTaB
TaK)K€ HE SIBIISIETCS UCKIIOUMTENIbHBIM HU I TPAXKJAHCKOrO, HU JJISI CEMEMHOro
npaBa. JIMUHbINA TOBEPUTENBHBIA XapaKTep OTHOIIECHUI KaK MMPU3HAK HE MOXET OBITh
yKa3aH KakK CHenu(puYecKuii Il OTHOIICHHH CEeMEHHO-TIPaBOBOM cdephl. AHAIN3

IPUBEJICHHBIX apPryMEHTOB B IOJb3Y CaMOCTOSITEJIBHOCTH CEMEWHOro Mpasa



MOKAa3bIBAET, YTO HU OJIMH U3 HUX HE BBIJAEPKUBACT KPUTUKUA CTOPOHHUKOB MO3UIIMHU
O MPUHAJICKHOCTH CEMENHOTO MpaBa rpaXKJaHCKOMY MpPaBY.

[lenp rpakAaHCKO-TIPABOBBIX HOPM — PETYJIMPOBAHUE TOBAPHO-ACHEKHBIX,
CTOMMOCTHBIX OTHOIICHUI MPEUMYIIECTBEHHO B cepe aenoBoro obopora. [Ipu stom
B TOBAapHO-JCHEKHBIX OTHOIIEHUSAX CYOBEKTHl BBHICTYHAIOT MO OTHOUIEHHUIO JIPYT K
IpYyry Kak ToBapoBiajaeiblibl. Kak mnpaBuio, JuUYHbIE MEPEKUBAHUS CTOPOH B
IrPAXKIAHCKO-IIPABOBBIX ~ OTHOIIEHUSIX  YCTYNAOT  JEJIOBBIM HHTCpG(@VI u
COOOpaXKEHUSIM. Onpenenstommmu MpU3HAKaAMHU SIBJISTIOTCSI ﬁcmo,
ABTOHOMHOCTb BOJIM CTOpPOH, 4acTHbIM uHTepec. [.O. LHepHJeHe@Q}O IIOBOAY
pa3MekeBaHUsl MyOJWYHOTO M YAaCTHOI'O MpaBa MpHUILENd K BBIBOLY, YTO 001acTb
FPaXJAHCKOIO MpaBa OMNPEACNHIeTCs IBYMS JaHHBIMU: aCTHBIE JIMIlAa KakK
CyOBeKTBhl OTHOUICHUH; 2) YaCTHBIM WHTEpEC Kak co(%%xme OTHOILLIEHUH [4, c.
125]. (b

OTHOWIEHUS, PETYIUpPYyEMble TPaXIAHCK %aBOM, CBsI3aHBI C OOJaTaHNEM
WM IPUOOpEeTeHneM MaTepuaIbHBIX OJiar. (b

Hopwmsbl cemeitnoro npasa npecn@'sﬁ?mmﬂe uenu. «ITockoyibKy uX CyIecTBO
ONpeeIIAeT JIUYHOE Hayvallo, cyry%%qmﬂe noOyXICHHS JakKe TOrAa, KOTa pedb
uaeT 00 UMYIIECTBEHHOM OHE CEMEMHBIX OTHOIICHWH, JKHUBYIIEH IO
COOCTBEHHBIM BHYTpeHHI/IwK HaM, MpuoOerast K TOMOIIH CEMEHHO-TIPABOBBIX HOPM
JUIIb TOT/AQ, KOraa @ TOM BO3HUKAET HEOOXOIUMOCTh. ...Ha3HAYCHHE HOPM
CEMENHOro npaB®& OKa3aHWE TOMOIIM B pelIeHUH TpoOJeM U BOIPOCOB,
IPEUMYIIECT @b JIMYHOTO XapakKTepa, BOZHUKAIOIIMX B CEMbE WM Ha CTaJUH €€
obOpa3oBa [5, c. 69-75].

b3s TAKKC HC IIPUHUMATL BO BHUMAHUE TOT (baKT, 4TO HOPMBI CEMEMHOI0

1] UMEIOT TIIyOOKO HpPAaBCTBEHHBIM Xapaktep. Ecim HOpMmy cemeitHoro mpasa
JUIIUTh MOPAJIBHOTO acleKTa, 3aMEHHUB UCKIIFOUUTENBHO JIEIOBBIMU MHTEPECAMHU, TO
3TO MpaBO MepecTaHeT ObITh ceMeWHbIM. Bompoc 0 TOM, Kak TroCyJapCTBO C
MIOMOIIEI0 HOPM CEMEWHOT0 MpaBa 00ECIECYNBAET CO3/IaHUE MTOTCHITMAIBHO TPOYHOM
CEMbH, YMNOPSIAOUYMBAET CEMEUHBIE OTHOIICHHUSA, MOJYMHIET WX ONPEACICHHBIM

mpaBujiaM, IO3BOJIAIOIMIMM HC HAPYUIATh IIPpaBa U MHTCPECHI KAXX/IO0T0 YiICHAa CCMbH,



MMEET MNPUHUUIHAIBHBIA XapakTep. UeM aKTUBHEE NPUHUMAETCS TOCYIapCTBOM
JUYHOCTh, €€ TpaBa, TeM TOYHEe (QOPMHUPYIOTCS TOJOKEHHUS, OIMPEACIISIONINe
UHTEPECHI ITOU JINYHOCTHU B cPepe CEMbU, B OTHOIIEHUU C OOIIECTBOM.

I[IpeqmMeTOoM CceMEMHOrO mpaBa SBJISIOTCS JIMYHBIE W HMYIIECTBEHHBIC
oTHouIeHUs. UMEHHO TaHHas KaTeropusi OTHOIIEHHWI JaeT OCHOBAHUSI COMHEBAThHCS B
CaMOCTOSITEIBHOCTH CEMEUHOro mpasa. JIMyHble OTHONIEHHS B CEMEMHOM aBe
SIBJISIIOTCS  TIEPBUYHBIMA W OIPEACIISIOT KAa4€CTBO HMMYILECTBEHHBIX OTH%Igbﬁ,
HECMOTpPSI HAa TO, YTO MOCIEIHUE PErYJIUPYIOTCS CEMEHHBIM MPaBOM /BH_IOM
o0beMe u JocTaTouyHo JeTanbHO. CyllecTBYIOUIUME JUYHBIE HE CTBCHHBIC
OTHOUIIEHUS] COCTAaBJIAKOT OCHOBY JUIi MMYIIECTBEHHBIX OTHONIEHUM, KOTOpbBIE
BKJIIOUEHBI B MpEIMET ceMeHHoro mnpasa. Hamuuwue nuu HEUMYIIECTBEHHBIX
OTHOILICHUN MEXIy WICHAMU CEMbU MNPEAONPEINCIISIET CTBOBAHUE M XapPAKTEP
MMYILIECTBEHHBIX OTHOIIEHHUI. MMyIliecTBEHHbIE OT%LHeHH;I B CEMbE HAMpPaBJICHbI
Ha yJIOBJICTBOPCHHUE OONIMX IEJICH YJICHOB CCMBQK XapakTep B CEMEUHOM ITPaBE HE

O

ABJISIETCS] TOBAPHO-/ICHEKHBIM.

JIn4HO-10BEPUTEIIBHBIN xapaK@QO'lpez[enﬂeT CBOMCTBO M CYILUECTBO
CEMEHHBIX OTHOLUEHWH, TOrja K IPaKJaHCKO-IIPABOBBIX OTHOLIEHUSX 3TO,
CKOpE€E, HCKIIFOYECHHUE U3 IIPABU @

CewmeiiHoe mpaBo B\caw CHEeU(PUKN PETYIUPYEMbIX OTHOLIECHUI B OOJbIIIEH
CTEIIEHH, YEM KaKHe- pyrue oTpaciy MnpaBa, COeIMHSAET B ce0e HOPMbI MOpan
C HOpMamu Hpa@&CeMeﬁHoe 3aKOHOJATEILCTBO HMCXOJUT M3 HEOO0XOIUMOCTH
YKpEIUICHUS @H, IIOCTPOCHUSI CEMEHHBIX OTHOLIEHWH Ha 4YyBCTBAaX B3aUMHOU
00BU U €HUs, B3aMMOIIOMOIIM U OTBETCTBEHHOCTH IIEPE]l CEMbEH BCEX €€
YJICHOB, HEIOMyCTUMOCTH IIPOU3BOJIBHOIO BMEIIATENbCTBA KOTO-JIMOO B JIeNia CEMbH,
0 eueHus1 OECHpEensITCTBEHHOTO OCYIIECTBICHHUS YJCHAMH CEMbH CBOUX IIPaB,
BO3MOXKHOCTH CyAeOHOM 3amuTbl. MopajabHOCTh IIpaBa M B IEPBYIO OuYepelb
BBIPAKEHWE B HEM Hayaja CIPaBEIIMBOCTH — 3TUKO-IOPUIUYECKOE TpPeOOBaHUE,
KOTOPOE CO BCEH OYEBUIAHOCTHIO «BBIJAET» F€HETUYECKYIO OOLTHOCTH TOTO U IPYrOro

— TO O6CTO$ITCJ'IBCTBO, KOTOpOC€ CBHACTCILCTBYCT O HAJIWYMHM Yy HHUX CAUHOTIO

mpapoauTeiid B CaMUX OCHOBAX 4YCJI0OBCUCCKOI'O OBITHS.



Ananm3 IMPUHIUIIOB TI'PaXXIaHCKOI'o H CEMEHMHOr0 nmpaBa Aac€T BO3MOXHOCTH
00OCHOBATh CaMOCTOSTEIIBHOCTh CEMEHHOIro ImpaBa. CpaBHeHI/Ie IMPUHIOUIIOB
rpaxXaaHCKOIro IpaBa W IPHUHIMUIIOB CEMEMHOI0 mpaBa HarjsiaHoO ACMOHCTPUPYCT
pas3induc B LOCIIAX IIPABOBOI'O PCTYIMPOBAHHA, JICKAIIUX IICPCHA ITHMHU YaCTiAMU
HpaBOBOﬁ CUCTCMbI, a4 TAKXKC B BBIIBJICHUU CYIIHOCTH CEMEHHBIX OTHOI_IIGHI/II‘/II,

OTJINYHOM OT TPAKJAHCKUX OTHOILECHHM.
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