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IlonsiTHe U 0COOEHHOCTH TPAKIAHCKOT0 MPABOOTHOIIEHHUSI B Poccregbn

o

AHHOTaHI/IH. Cratbs IMOCBAIICHA BOIIPOCY HCCHCZ@ 51 IIOHATUA H

Denepauuu

0COOEHHOCTEH rpak1IaHCKOr0 MPaBOOTHOILIEHUS B POCCI/II/ICK@\ eaepauuu. B cratbe
paccMaTpUBAETC  ONPENEJICHUE TEPMHUHA  «TPax e IIPaBOOTHOLIEHUEY,
aHaJIU3HUPYETCS CYTh, HOPUAUYECKAS NPUPOJA L[aﬁb;ro TEPMHUHA, €ro0 MECTO B
IpaKJaHCKOM ITpaBe, STUMOJIOTUS JAHHOTO HOHQQI.

KiaroueBble  ciaoBa:  aOCoOJIIOTH IIPAaBOOTHOLIEHUE,  I'PaKJIaHCKOE
IPABOOTHOIICHHE, FPAKIAHCKOE HpaBo QCTBeHHoe OTHOLIEHUE, OTHOCUTENHHOE

IPABOOTHOIICHHUE CYOBEKT, cy6bek®yle npaBa, FOPUIANYECKUI (PaKT.

AHaIM3 TEPMHUHA , (TPAXIAHCKOE IPABOOTHOLIEHWE», €ro0 MECTO B
rpaXIaHCKOM IIpaBe OJIMMO HayaTh ¢ (PyHAAMEHTAIBHON MPABOBOM KaTEropuu
TEOpPUHU IIpaBa —éﬁpaBOOTHomeHHe B Teopum mnpaBa mox NpaBOOTHOLIEHHUEM
OHUMAIOT é BEHHOE OTHOILIEHHUE, KOTOPOE YPETyJIMPOBAHO HOPMAaMH IIpaBa.
Tem He €, MoJ00HOE OMpeeieHe HE PACKpPhIBAET BCIO €ro Crenuduky.
Bcene e 3TOro, ObLIO OBl MPABUIIBHO ONEPUPOBATH C OMPENEICHUEM, KOTOPOE
a@TnpyeT BHMMAaHUE Ha €ro MOpPUAUYECKOM COAEpKaHuM. B 3TOM cwMmbIcie,
IPaBOOTHOLIEHUE ONPEACNIAIOT KakK BO3HHUKAKOIIYKD Ha [PAaBOBOM  OCHOBE
MHANBUAYATU3UPOBAHHYIO IOPUIUYECKYIO CBSA3h MEXKAY CyOBEKTaMH B OTHOILICHHH
T€X WIM WHBIX OJar M HWHTEPECOB, XapaKTEPU3YIOMIAsCS MPUCYTCTBUEM

CyOBEKTHBHBIX IOPUJMYECKMX TMpaB M  OOS3aHHOCTEH W  rapaHTUpyemas

IPUHYAUTENBHON CWJION TOCYAapCTBa. B NMPaBOOTHOIIEHMM 3aKIHOYAETCA €IUHCTBO



paB U 00S3aHHOCTEH BCEX CYyOBEKTOB OTHOIICHUM, a TAKXKE MX MOBEICHUE, KOTOPOE
HaIlpaBJICHO Ha JOCTH)KEHUE KOHKPETHBIX HWHTEpPECOB. B  MNpaBOOTHOLIECHHU
3aKJII0YAETCsl €AMHCTBO MpaB U 00s3aHHOCTEN BCEX CYyOBEKTOB OTHOIICHUH, a TaKKe
UX MOBEJEHUE, KOTOPOE HAIIPABJIEHO Ha JOCTHKEHUE KOHKPETHBIX HHTEPECOB.

CymectByer HECKOJIBKO B3IJISAI0B Ha MNOHUMAHUE TEpMHUHA
«TPaBOOTHOIIEHUE». TakK, MPaBOOTHOIICHNE MOHUMACTCA KaK «BHJ OOIIECTBEHHBIX
OTHOILLIEHUI MEXIY JIIOAbMHU, PEryJIUPYEMBIX IyTEM YCTAaHOBJIEHUS U npm@i&mﬂ
MPaBOBBIX HOPMY , «yPETYJIUPOBAHHOE HOPMaMU IpaBa OOIECTBEHHOE O /eHI/Ie,
YYaCTHUKH KOTOPOTO SIBJSIFOTCS HOCUTENIAMHU CYOBEKTHUBHBIX IPaB HHOCTEH.
[IpaBoOTHONIEHNE  ABJISETCA WHAUBUILYAIU3UPOBAHHBIM HOWIEHUEM, T. €.
OTHOIIICHUE MEXJY OTIEIbHBIMU JIMI[AMU, CBA3aHHBIMU M coboii mpaBaMHu U
00S3aHHOCTSIMH, OTPEICIAIONUMUA OOCCIICYCHHYIO 3 Mepy BO3MOXKHOTO H
JNOJDKHOTO  TMOBEIEHHUS. BO3MOXHOCTE U nonmﬁ'&TBOBaHI/Ie peanu3yrTcs B
KOHKPETHBIX JEHUCTBUSX, B pEaIbHOM HOBene}Q@ , «OOIIECTBEHHOE OTHOIICHHE,
ypEryJIupoBaHHOE HOPMaMU IpaBa, y4act OTOPOr0 UMEKOT COOTBETCTBYIOIIIHE
CyObEKTHUBHBIC MPaBa U IOPUIUUECKUE AHHOCTH» , «yPETryJIUPOBAHHOE HOPMAMHU
npaBa OOIIECTBEHHOE OTHomeHHK\&aCTHHKH KOTOPOrO SBJISIFOTCS HOCUTEISIMU
CyOBEKTHBHBIX MPAB U FOPUIAY (ax 00s13aHHOCTEM, OXPAHSIEMBIX U TAPAHTUPYEMBIX
rOCy1apCTBOM», «ypEryll ﬁHOG HOpPMOI TpaBa OOIIECTBEHHOE OTHOUIEHUE,
YYaCTHUKH KOTOPOTO @‘éynafoT HOCHUTEIIIMH CYOBEKTUBHBIX IPaB, IOPUANICCKUX
00s3aHHOCTE, Io@dqecmﬁ OTBETCTBEHHOCTHU U HOPUIUYECKUX IIOJHOMOYMMY .

Ananu BEJICHHBIX BBIIIE MOAXOJIOB K MOHUMAHHUIO TaKOM IPaBOBOMU
KaTero n@ K «IPaBOOTHOUIEHWE» IIO3BOJISIET BBIJEIUTh €r0 CYUIECTBEHHBIE
npu3 , K YUCITy KOTOPBIX MOXHO OTHECTH CJIEAYIOIIEE:

1)  coxmepxaHue MPaBOOTHOLICHUSI, KOTOPOE COCTOUT M3 B3aMMOCBA3AHHBIX
CyOBEKTHBHBIX MpPaB W IOPUAMYECKHX OOS3aHHOCTEW, a TaKKe M3 HOPUAMYECKON
OTBETCTBEHHOCTH U MTPABOOXPAHUTEIBHBIX MOJTHOMOYHIA;

2)  cyOBeKThI, KOTOpBIE 00JIaaI0T MPABOACECTIOCOOHOCTHIO;

3) 00BEKT, TO €CTh TO, 10 TTOBOJY YEr0 BO3HUKAET MPABOOTHOIICHUE;



4)  ropuauueckuii GaxT, TO €CTh TO COOBITHE PEATLHON JTEUCTBUTEIBHOCTH,
KOTOpBIE «IPEJYCMOTPEHHOE B 3aKOHE OOCTOATENbCTBO, KOTOpPOE SIBISETCA
OCHOBAHHEM JIJI1 BOSHUKHOBEHHUS KOHKPETHBIX MPABOOTHOIICHUI.

HeobxogumMo  OTMETUTH, 4YTO TIOHSATHE «IPABOOTHOIICHUE)»  SIBISETCS
HAJCTPOCYHOU KaTeropueil. B ompeneneHHOM cMbIcie, 3TO HUACOJOTUYECKUE
OTHOIIICHUS, KOTOPBhIC HWMEIOT BOJICBOW XapakTep, MPU ITOM HACOJOTUICCKUN
XapakTep MPAaBOOTHOIICHUS] TPOSBISIETCS WMEHHO B TOM, YTO OHO CTaeggﬁ)c;l
IPABOBBIMM HWMEHHO TI0 BOJIE TOCIOJCTBYIOIIETO Kiacca B TOCY ge, u
BBIPAKACTCS B YCTAHOBJICHHBIX UM HOPMax TpaBa. OQ‘

KOpunnyeckuii xapakrep OOIIECTBEHHBIX OTHONICHUH ONpENesieTcs, MpexkIe
BCEro, WX CBSA3BIO C HOpMaMH TIpaBa. B gaHHOM ciyuae I@Q&omomemm uMeeT
cOOCTBEHHOE FOPUINYECKOE COJEPKaHUE, BKnqua}omefi/ s CyOBEKTHUBHBIC MTPaBa
1 00s13aHHOCTH MX YYaCTHUKOB. (b,

B Teopum mpaBa mpPaBOOTHOIIEHUS \égxaccmbnunpymmﬂ 0 Pa3HbIM
OCHOBaHHSIM. B 3aBUCUMOCTH OT mpeaMeTa OBOT'0 PETyJIMPOBAHUSI OHH JIEJISTCS
Ha: KOHCTUTYIITMOHHBIC, TPaKIaHCKHE, @H CTpaTUBHBIC H T. 1. B 3aBUCHUMOCTH OT
XapakTepa, MPaBOOTHOIIECHUS nem(ﬁ&a MaTepHabHbIE, IPUMEPOM KOTOPHIX MOTYT
ObITh TPAXKIAHCKHE, TPYIOB T. JA., W TpoleccyaibHble, B YaCTHOCTH
ap6HTpa>I<Ho—Hp0ueccyaﬂ%e, rpaKIaHCKO-TIpoliecCyanbHbIe U T. 1. B 3aBucuMoOcTH
byHKIIUNA, KOTOpbHIE r@\&momeﬂm BBITIOJIHAIOT, OHU OBIBAIOT PEryJISTUBHBIC, a
TaKKe oxpaHHTeJ@'&e. B 3aBHCHMOCTH OT TIPUPOIBI FOPHINYECKONW OOS3aHHOCTH,
IPABOOTHOIII JEeNSITCST HA TIACCMBHBIC, W aKTHBHBIE. B 3aBUCHMOCTH OT
cy6LeKTI@ COCTaBa, MPABOOTHOIICHUS JEISATCS Ha MPOCThie, U CIOXHBIE. B
3aBUC TH OT BpPEMEHU  JCHCTBUSA, TMPABOOTHOIICHUS  JEIATCS  Ha
K OBpEMEHHbIC (HampuMmep, KPaTKOCPOUHBIM JIOTOBOP) U JOJTOBPEMEHHBIE
(HampuMep, MPaBOOTHOIIEHHUS CBSI3aHHBIE C TpakJaHCTBOM). B 3aBucumoctu ot
CTETICHU OIPEACIICHHOCTH CTOPOH, MPABOOTHOIICHHS JEIATCS Ha OTHOCHUTEIHHBIC,

a0COTIOTHBIE U OOIIIHE.

OcobeHHOCTAMH IrpaXaaHCKOI0 NPaBOOTHOIICHUSA ABJIAIOTCA:



1. CyObexTHbili cocTaB. s cyOBEKTOB Tpa)KTaHCKOTO MPABOOTHOIICHUS
XapakKTepHO TO, YTO OHH SIBJISIOTCS 000COOJIEHHBIMU. OTO 000COOJICHHOCTh
MPOCJIEKUBAETCS KaK B HMMYIIECTBEHHBIX, TAK U B OPraHU3allMOHHBIX MOMEHTAX.
NmenHo naHHBIC 00CTOATENBCTBA MPEIIOIAraloT U3HAYAIbHO y9acTHE CYOBEKTOB B
rpaXJaHCKUX OTHOIIEHUSIX Ha OCHOBE HE3aBUCUMOCTH JIPYT OT JApPYyra U y4acTHE€ B
TpaXKJaHCKOM 000pOTE Ha YCIIOBUSIX PAaBEHCTBA.

2. YYacTHUKHU TPa)KJTaHCKUX MPABOOTHOIICHUSAX SBJISIIOTCS PaBHBIMU, 60(:\,)1‘
3TO PABEHCTBO M3HAYAIBHO MPHUCYILE UM. BaXHO OTMETUTH, YTO TAaKOE P CTBO B
CyOBbEKTHUBHBIX MpPaBaX YYACTHUKOB Tpa)KAaHCKUX MPABOOTHOIICH b%ﬂnonaraeT
UX HW3HA4YaJIbHOE 3aKpEIUICHUE B HOPMax TIPaxIaHCKOT OHOJIaTEJIHLCTBA.
[TonrBepxaeHuem storo sipisgerca m. 1 cr. 1 FpamnaHCKoh\k‘neKca Poccuiickon
®denepanyu, COrJIACHO KOTOPOTO T'PaXJIaHCKOE 3aKOHO CTBO OCHOBBIBA€TCsl Ha
MIpU3HAHUU paBEeHCTBa Y4YaCTHUKOB perym(bgeMLIX UM OTHOIIICHUH,
HEMIPUKOCHOBEHHOCTU COOCTBEHHOCTH, CBO%I JIOTOBOPa, HEAOMYCTUMOCTH
MIPOU3BOJILHOIO BMEIIATEILCTBA KOT'O-JIU @' YyacTHBIE Jieja, HEOOXOIUMOCTH
OeCIpensITCTBEHHOTO  OCYIIECTBIICH & QXIAHCKUX  MpaB,  obOecredyeHus
BOCCTAHOBJICHUS HAPYIIEHHBIX npaﬁ cyaeOHoi 3amuThl. M3 conepkanms 1. 1 cT.
I I'paxnanckoro koxaekca P ckon @enepauuu CIEAYET, YTO TPAKIAHCKOE
3aKOHO/IaTE€ILCTBO I/IMeIOI%w csi crmoco0aMu W CPEJCTBAMH OOECIEYMBACT TaKOe
PaBEHCTBO. 6‘2\

I'oBops 0 p@'&cme CyOBEKTOB IpaXAaHCKOTO MPABOOTHOIICHUSI HEOOXOAUMO

HE 3a0bIBaT Q TOM, YTO T[IOJ PaBEHCTBOM YYAaCTHUKOB TIPAKIAHCKHX

IIPaBOOTH Uil clenyeT NMOHMMATh UX IOPUAMYECKOE (HO HE IKOHOMHYECKOE)
paBeH II0 OTHOUIEHWIO Jpyr K JApyry, CHMBOJIU3UPYIOUIEE HAIUYHE
r OHTAJIbHBIX OTHOLIEHUW MEXIYy YYACTHUKAMH, HE HaXOIAIIMMHUCA B

CJ'Iy}KC6HOM U MHOM IOPpUINYICCKOM COIIOAYUHCHUU .
CYHICCTBCHHoe SHAYCHUC MMCCT ACJIICHUC TI'PAKIAHCKUX HpaBOOTHOIHCHI/Iﬁ Ha
BUBI. Baxnoe ACICHUC, HMCHOIICC B IIPABC 06mee 3HAa4YCHHUC, OTO ACJIICHHC

IPaBOOTHOIIEHUH 110 cyObekTam. 1o 3ToMy mpu3HaKy cieayeTr pa3indarh:



1)  oTHOcuUTeNbHBIE MPABOOTHOIIEHUS — B HHUX BCE CYOBEKTHl TOYHO,
MIOMMEHHO OIpe/IeJIEHbI; TAKOBBI, HAIPUMEDP, 00s3aTEIbCTBA B TPAXKIAHCKOM IPaBE —
KYIUTU-TIPOIAXKH, apeHIbl U Jp., TJe BCE€ CYOBEKThl TOYHO 3apUKCHUPOBAHBI, MOTYT
OBITh KOHKPETHO, TOUMEHHO Ha3BaHHBI,

2)  abcCoJIOTHBIE MPABOOTHOIIEHUS — B HUX JIMIIb OJ{HA CTOPOHA — HOCUTEIh
CyOBEKTHBHOTO TIpaBa — TOYHO OMpeiesieHa (HarpuMep, COOCTBEHHUK UMYIIIECTBA), a
Ha JPYrol CTOPOHE — HEONpeaeNieHHOE, OCCUMCIEHHOE MHOMKECTBO JIHIJ;,d'I%OG
JUIO, BCAKUU M KaxAbli 0053aH BO3JEPKUBATHCS OT HapyII npaB
CcOOCTBEHHUKA. 9‘

Ha ocHoBaHMM BBIIIEU3I0KEHHOTO MOYKHO CKa3aTh, UTO T; AHCKO-TIPABOBOE
PaBOOTHOIIICHUE: BO-TIEPBBIX, SABJISETCS I/II[eOJIOFI/I‘ICCKI/IM 0 §\‘€HneM BO-BTOPBIX,
CymiecTByeT B (QopMe HOPHUIUYECKOH CBSI3U P , OpraHU3allMOHHO H
UMYIIIECTBEHHO 000CO0OJICHHBIX CYOBEKTOB; B-TpeTBP%Hpe,HHOHaFaeT HaJU4ue y HUX
CyObEKTUBHBIX  MpaB W o6ﬁ3aHH00Te171;Q\B-quBemex, obecrieunBaeTcs
BO3MOKHOCTBIO IPUMEHEHUS K HAPYLIUTEI OBEKTUBHBIX TPAB TOCYAAPCTBEHHO-
NPUHYIUTETBHBIX MEP I/IMYH_IGCTBCHHOF@ Qa@epa.
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