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AHHOTamusi. B naHHOW cTaThe paccMaTpuUBaeTCs rpancz[aHré paBoO Kak
oTpacib TpaBa, HCCIEAYEeTCs CUCTEMa W METOJ TpakIaHCK aBa B IPaBOBOM
cuctemMe. B 3akimioueHue  CTaThu  pacCMaTpPUBAIOT %{pez{nomem/m o
COBEPILIEHCTBOBAHUIO 3aKOHOATENIBCTBA O IPAKIAHCKO €.

KiroueBble cjoBa: I'paxKaaHCKOC IIpaBo, F@I{&HCKOC 3aKOHOAAaTCJIILCTBO,

IPaKIAHCKHAN KOJIEKC, rpamﬂaHCKo—npa%@ 171 METOJ, rpaXkJjaHCKas
OTBETCTBEHHOCTD, IPAXKIAHCKOE J€J10, Ipa KO€ IPaBOHAPYILEHUE, TPAXKIAHCKOE
IIPOLIECCYAIIbHOE MPABO C)

I'paxxmanckoe mpaBo rickoit ®denepanuu 00pa3yeT OMpEETIECHHYIO

cucreMmy, Hambosee prneae BEHbs, KOTOPHIE HA3bIBAIOTCA OTPACIIAMHU INpasa. B
KaueCTBE KPUTEPUEB @&HH%HH}{ oTpaciieil mpaBa OOBIYHO UCHOJIB3YIOT MPEAMET
U METOJ IIPaBOB 'SerynnpOBaHHﬂ. C nomoiplo mpeaMera U METONA MOYKHO HE
TOJIBKO BBIIEIUTH TPAXKIAHCKOE MTPABO U3 €UHOM CUCTEMBI POCCUMCKOTO IIPaBa, HO U
BBIIBUTH € ero 0COOEHHOCTH.

»KnaHckoe npaBo Poccuiickoit depepainu, kKak U jaro0as apyras oTpacib

IIPaBa, XapaKTepU3yeTcsi IPEAMETOM U METOJIOM IPABOBOr'0 PErYJIMPOBAHUS.

Cucrema TrpaxmaHckoro nmnpaa Poccuiickoit @enepaiuu — onpeaenseT
pa3MEIIEHNE €ro COCTaBIIONIMX B ONPEIEICHHOW cucTeMe, OOYyCIIOBIEHHOM
B3aUMOCBSI3bI0 €€ DJJIEMEHTOB — IOPUAMYECKHMX HOPM H HHCTUTYTOB. OHa

MOAPAa3ACISIETCS Ha JIBE YaCTH — OOIIYI0 U OCOOEHHYIO.



Eme no poxxaeHus: 4denmoBeKa TpaKIaHCKOE MPABO MPELYCMATPHUBAET OXPaHy
€ro BO3MOXHBIX HHTEPECOB Ha cilydail HacienoBaHusa. C MOMEHTa pOKICHUS
rPOXJAHUH TMOJy4yaeT HMMs MU HOPHOOpETaeT BO3MOXHOCTb OBITh YYaCTHUKOM
Pa3IMYHBIX TPABOOTHOIICHH.

Opranuzanuss 1Opd  CBOEM  BO3HMKHOBEHMM IIOJIYYaeT  ONPEACICHHOE
HAaUMEHOBAaHUE U MPABO ObITh YYAaCTHUKOM IPABOOTHOUIEHUH, COOTBETCTBYIOLIUX
e 5IM €€ JeATEIIbHOCTH. o

H.C. Maneun naer ciaenyromniee NOHATHE IPAXKIAHCKOTO MpaBa «F}@aH(:Koe
OpaBO — OTpacib MpaBa, OOBEAUHSIONIAS MPABOBBIE HOPMBI, 6%Impyfomne
UMYLIECTBEHHbIE, a TAaKXE€ CBSA3aHHbIE M HE CBSA3aHHBI &HI/IMI/I JINYHBIE
HEMMYIIECTBEHHbBIE OTHOLIEHUS, KOTOPbIE OCHOBAaHbI Ha %ACI/IMOCTI/I OLICHKH,
UMYLIECTBEHHON CAMOCTOSATEIBHOCTH U HOPUAUYECKO QHCTBG CTOPOH, B LEJAX

co3fgaHusi HauOoliee OJaronpusTHBIX YCIOBHM % YIOBJIETBOPEHUS] YaCTHBIX

NOTPEOHOCTEH, a TaKKe HOPMAIBHOTO pa3BHTH;g?g0 OMMYECKUX OTHOLUIEHU» [4, c.

55]. Q(b
I'paxxmanckoe  mpaso omn@bﬂ OT Jpyrux  OTpaciieu  Ipasa
WHCTPYMEHTApUEM, OTTAYMBABILIU B T€YEHUE COTEH JeT. Ero mMecrto B cucreme

ImpaBa MpCAOIIPCACICHO CB@@&BHHM npeamMeToMm Mu MCTOJAOM IIPAaBOBOIO

peryjainpoBaHus, HMGIOH.% JaBHUC KOPHHM, W B OHpGI[CJ'ICHHOﬁ CTCIICHHU

TpaHchopMUpyeTcs B &Me npasa.

I'paxnanc paBO HYXJaeTcsd B OTICJICHHHM €ro OT MyOJIMYHO- MPaBOBOM

cheprr. B @mocm, HE CIeQyeT CMEIIMBaTh TPAXKIAHCKOE TMPaBO C
S

amvmm&c@

coCTa T BJIaCTCOTHOLICHUA.

HbIM, (UHAHCOBBIM M JAPYTUMHM OTpPACISIMHM, OCHOBY KOTOPBIX

@COOTBeTCTBeHHo, no MHeHuto B.A. Porosa «Cucrema rpaxaaHcKoro Ipasa
KaK OTpaciiy MpaBa — 3TO BHYTPEHHEE CTPOCHHUE JaHHOW OTPACiIM U MpaBa, €AMHCTBO
BXOJSIIIMX B HEE B3aMMOCBSI3aHHBIX MOJOTPACICd U HHCTUTYTOBY [3, c. 56].

ba3zy cucremaruzauuu (I€JI€HUsA) OTEYECTBEHHOTO TPa)XIaHCKOrO MpaBa

COCTaBJISIET 000C00JIEHHE B HEM OCHOBHBIX, OOIIMX JJIsi BCEM 3TOM OTpaciu IpaBa



NOJIOKEHU — o00meld yactu. OOmast 4actb 3TOM MPAaBOBOM OTpPAcid BKIOYAET
OCHOBHBIE IT0JIOXKEHHUS O:

— TIOHATHY U MPUHIUIIAX TPaXTAHCKOTO MpaBa,

—  cyOBpekrax  TpaxJaHCKOro  mpaBa  (y4aCTHMKaxX  TIpaKIaHCKUX
IPaBOOTHOIIEHUH),

— 00BEeKTaxX IrPaXKTAHCKHUX MPaB,

—  BO3HMKHOBEHMM,  HM3MEHEHMM U  MpEKpalleHUH  Tpax &x
IIPABOOTHOLLIEHUH, ’

— OCYILIECTBJICHHUH U 3aLUTE TPAKIAHCKUX IPaB, OQ\

— B CpPOKax B IPaKIaHCKOM IIpaBe, Q

— a TaKKe HEKOTOphIe IPYTrHe MpaBuiia OOIIEro HOM@, NPUMEHHUMBIE KO
BCEM Tpa)<IaHCKUM IpaBooTHOIIeHUsIM. OHa MMeeT Ba)kHoe cucreMooOpa3zyroliee
3HavyeHue (MO0 HaIM4KMe Pa3BUTON OOIIEH YacTH cq%aBJmeT OeCcCIOpHBIN TTPU3HAK
CaMOCTOSITENIFHOM OTpaciu TpaBa, u Ha06oQ¢, a TaKKe Wrpaer OOJIBIIyIO
TEOPETUKO-TI03HABATEIbHYIO U IIPABOIIPUM %II)H}’IO pOJIb, HOO COCTABIISAIOIINE €€
IpaBuiia MPSMO WJIM KOCBEHHO JIeXKaT @c OBE BCEX JPYTHX TPakKIaHCKO-IPABOBBIX
MHCTUTYTOB M KOHCTPYKIIMI, 4YTO aBJIsIET TaK WJIM MHA4Ye YYUTHIBATh UX IPHU
IPUMEHEHUH BCEX OPYIrUX Irpa KO-TIPaBOBBIX HOPM.

C oTOl TOYKM 3pEHUST MOXHO CKa3aTb, 4YTO BCE OCTajbHbIE HOPMBI
IPaXx1aHCKOIro npaB@%}TaBnmoT ero Ocobennyro uyactb. Ho »3TO mnonsTHE
PUMEHHUTEITHHO @&Fpa)KI[aHCKOMy npaBy OOBIYHO HE UCHOJB3yeTCs, HU00
MHOroo0pas3 TaBJISIOIIMX €r0 HOPM CTOJb BEJIIMKO, YTO HEU30€kKHO TpedyeT
JajibHEN azBepHyTOI MuddepeHranuy.

@)KﬂaHCKoe MPaBO OTJIMYAETCS OMPEACICHHBIM METOJOM PETYIMPOBAHHUS, TO
e crocoOOM BO3/ECWUCTBUS HA YYaCTHUKOB PETyJIHPYEMbIX OTHOIICHUH U
OpraHM3aliM UX MPaBOBOM CBs3U. 'pa’kIaHCKO-IPAaBOBOM METOJl XapaKTepHU3yeTcs
HajJleleHueM CyOBeKTOB HA  HayajlaXx MX PaBEHCTBA  CIIOCOOHOCTBIO K
npaBooOJalaHN0,  JUCHO3UTHUBHOCTBIO M HMHMIMATUBOM,  oOecreunBaer
YCTaHOBJICHHE MPABOOTHOIICHUH HA OCHOBE MPABOBOW CAMOCTOATEIHLHOCTH CTOPOH.

['paxxnanckoe mpaBO paccMaTpPUBAET CTOPOHBI KAK PABHOIIPABHBIE, HE TOAYUHEHHbBIE



apyr apyry. OTcroja M CHoOpbl MEXKIYy HHUMH JOJDKHBI Pa3peliaTbCs TPEThHUM,
HE3aMHTEPECOBAHHBIM JIMLIOM JINOO OPraHOM.

[To cmoBam E.A. CyxaHoBa «I'paxaaHCKO€ NpPaBO PETYJIUPYET OTHOLICHHS
MEXY JINIIAMH, OCYIIECTBISIOIMMH IPEANPUHUMATEIBCKYIO AEATEIbHOCTD, WIH C
ux ywyactueM. [Ipu 3TOM, Moja NpeANpUHUMATENIBCKON MOHUMAETCS AESITEIbHOCTD,
KOTOPasi OCYILECTBIIIETCSI CaMOCTOSITENIbHO, Ha CBOM PHUCK, HalpaBlieHa., Ha
CUCTEMAaTUYECKOE TMOJyYyeHHEe NPHUObUIM OT MOJb30BaHUS HMMYIIECTBOM, r%)ih(l/l
TOBApOB, BBIMOJIHEHUS PA0OOT WM OKa3aHUS YCIIYT JIMLAMHU, 3aPETUCTPUPO {IMI/I B
3TOM KayeCTBE B YCTAHOBJIEHHOM 3aKOHOM MoOpsiake» [5, c. 16]. 9\

Kak paccmarpuBan H.C. Maneun «OcHOBHBIMU %& akaMud MeToja
IPaKJaHCKO-IIPABOBOTO PETYJIMPOBAHUS SIBIISIOTCS: '\

—FOPUINYECKOE PABEHCTBO YYACTHUKOB rpaxmquKL aBOOTHOIIICHU;

— aBTOHOMHMSI BOJIU YYACTHUKOB,; (b
—HAMYILECTBEHHAS C&MOCTOHT@HBHOCT@ YYaCTHUKOB rpaKIaHCKUX
IIPABOOTHOLLICHUH. (b

Ha mpakTuke BO3HUKAIN Bonpoc‘e)& CUTEIFHO BO3MOXKHOCTU MPUMEHECHHS
K MyOJUMYHBIM  OTHOIICHUSM, {b&mHM UMYILIECTBEHHBI XapakTep, HOPM
rpakJaHCKOT'O NIpaBa, B qacm@% B3bICKAHUU YOBITKOB, HEYCTOMKH, KOMIICHCAITUH
MOPAJILHOTO BpeAa U JIp.» Lbc. 34].

C meromom ot €BOr0 PEryJupOBaHUSl TECHO CBS3aHbI OCHOBHBIE Hayala,
X&p&KT@pHSymMV@,&iCTCM}/ IPa)X/TaHCKO-TIPABOBBIX OTHOIICHHMA, OMPEIENIAIONINe
OCHOBY HX CT @m{ Y Pa3BUTHSL, — MPUHLHUIIBI TPAXKIAHCKOTO MPaBa.

Op yIolee U cucreMoolpasyroliee 3HaueHUue MPUHIMIIOB TPaKJaHCKOTO

IIpaBa ‘3aKJI0YacTCss B TOM, YTO OHM IPHUCYLIM BCEH COBOKYITHOCTH TPaKTAHCKUX

1] OTHOILIEHUM ¥ IPOHU3BIBAIOT BCE HHCTUTYTHI IPAKAAHCKOIO MpPaBa.
Ha3nauenne yka3aHHBIX MPUHIUIIOB COCTOUT B 00ECIEUEHUU MPABUIBLHOTO

NPUMEHEHUS TPaXIAHCKO-TIPABOBBIX HOPM H cofeiicTBum Oosiee TIIyOOKOMY

IIOHUMAHMIO COACPKAHUA M LEJIEH TI'PAXKIAHCKO-IIPABOBOIO  PEryJIMPOBAHMUS.

OcHOBHBIE HauaJla rPakIaHCKOro Npasa Ha3BaHbl B CT. 1| 'K PO.



[Toq mpaBOBBIMM TPUHIUIIAMU TMOHUMAIOTCS OCHOBHBIE Hadajia, HamOoJee
oOlue pyKOBOJSIIME TOJIOKEHUS TpaBa, UMEIOUIUE B CHIIY MX 3aKOHOIATEIbHOIO
3aKperieHus o0mieo0s3aTeNbHbIA XapakTep. Takue OCHOBHBIE Hadajla MPUCYIIU KaK
npaBy B 1eJIoOM (IIPaBOBOM CHCTEME), TaK M OTHAEJIbHBIM MPABOBBIM OTpACIsSIM, a
TaKKe MOIOTPACIISAM U JJaXKe HHCTUTYTaM B CyOuHCTUTYTaM [7, c. 88].

B nenom M0XHO cka3aTh, YTO HOpMaTHMBHas 0a3a, 3aKpeIuIsSioiasi IPUHIUIIBI
PaXXJIAHCKOIO IpaBa, B OCHOBHOM CJIOkKHWJachk. OQHAKO O HACTOSAILETO %eiﬁi
MPUHIIUIBI HE MPEICTABICHBI B BUJIE CTPOMHOM CUCTEMBI HE TOJBKO B HO I/IBHBIX
aKTax, HO ¥ B Hay4yHOU Jiuteparype. OHM paccpeOoTOYEHBI O BCGM@H&HCKOMY
KOJEKCY U IPyTUM HOPMATUBHBIM aKTaM.

Bce 310 1aeT BO3MOKHOCTh TOBOPUTH O Heo6xonHMocb\@eceHHﬂ U3MEHEHUM

n I[OHOJIHGHI/II/I B 3aKOHOAATCJIBbCTBO. B CTPYKTY AXKITAHCKOI'O KOJCKCa

Poccuiickoii ®@enepanuu OTCYTCTBYET IEpEUCHb OGBI/IX (TUMWYHBIX) AUCTIO3UIIUHN

MPAaBOBBIX HOPM, KOTOpBI MOT OBl OBITH BBOBaH B KauecTBe 0a30BOro
(paMOYHOr0) JUIsl 3aKOHOJATEIbHOIO 3a HUSL B HOpPMax OCOOEHHOM dYacTu
KOJeKca TIpaB U O6ﬂ3&HHOCTeI/I aCTHI/IKOB COOTBETCTBYIOIIUX  cdep

HKOHOMUYECKOT0 000poTa. BMeCTﬁ\&oro B psAlle cTared oOIIel 4YacTu KOJAEKca
IPEeANPUHUMACTCS MONBITKA T CJIUTh HEKUH MPUMEPHBIN (OCHOBHOI) MepeyeHb
BUJIOB TPaKIaHCKUX npaéon 00s3aHHOCTEH, B paMKax KOTOPOro JOIYyCKAKOTCS
AIIEMEHTHI TaBTonorm@zc\H, BEyIIe K CMENICHUI0O WX BHUJIOBBIX M POJIOBBIX
TMOHATUHHBIX pﬂ@'& He oOecreyuBaeTcs JOJDKHAs MOCIEI0BAaTEIbHOCTh B
WCITOJIB30BaH Qsaernnﬂeme BUJIOB TMpaB JUIsl PACKpPbITUS OCOOEHHOCTEU
COOTBETC WX TpakJIaHCKO-TIPABOBBIX MHCTUTYTOB (cT. 2, 18, 128, 150, 216 u
ap. I'

YcTpaHeHuIo 3THX I0PUANKO-TEXHUYECKUX HEJIOCTATKOB U 3aKOHOAATEIILHOMY
3aKpeIJICHUI0  coJiepKaHusg  oOmmx  (0a30BBIX) BHUJOB JHWCIO3ULIMK  HOPM
rPaXJaHCKOrOo IMpaBa (10 AaHAJIOTMKW C TUIOTE3aMU W CAHKIUSMH) MOXKET
CIIOCOOCTBOBATh BKJIIOYEHUE TIEpeN CTaThsIMHM 8 W 9 KOJeKca, IOCBSIICHHBIX,
COOTBETCTBEHHO, BO3HUKHOBEHHUIO U OCYIIECTBICHUIO TPAXKIAHCKUX IpaB, CTaThbU

«OCHOBHBIE BUJBI TPAXKIAHCKUX MPAB U 00SI3aHHOCTEN» CIIEIYIOUIEr0 COAECPKAHUSA:



«OCHOBHBIE  BHJBl TPAXAAHCKUX TNpaB M  OOA3aHHOCTEH  BO3HUKAIOT H
OCYLIECTBJISIIOTCA B~ HMYIIECTBEHHOW,  JIMYHOM  HEUMYIIECTBEHHOW W
OpeANpUHUMATENbCKON  cdepax OOIIECTBEHHBIX OTHOLICHWH, pEeryjaupyeMbIxX
IPAXKIAHCKAM 3aKOHOATEIIbCTBOMY.

IIpenmaraercs crarbro 9 kopekca Ha3parh «OCyIIECTBICHHE TPAXAAHCKUX
npaB U 00S3aHHOCTEW», JOMOJHUB €€ CleayromuMu myHkTamu: 3. «['paxmanckue
00513aHHOCTH OCYUIECTBJIAIOTCSI B COOTBETCTBHUHM C 3aKOHOM WU ﬂOFOBe;P;b
JOJKHBI OBITh HAampaBJIEHbl Ha OOECIEYEHHUE OCYUIECTBICHUS CYy I/IBHBIX
rpakaaickux npas». 4. «Heucnonnenme wim HGH&I[J'IG)KElHI%QBHOHHeHI/Ie

I'paKIaHCKUX 00s13aHHOCTEH BIICYCT IMPUMCHCHHC HpeI[yCMOT% X 3dKOHOM MCp

3aIUATHD. Q'\
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