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KOHKYpPCHOTO IpaBa (b
A
NS
Yrobbl Haunbosiee MOJHO PACKPHITh Q@TH@ KOHKYPCHOI'O IIPOM3BOJICTBA B
COBPEMEHHOM 3aKOHOAATEILCTBE, 00p S TIPEXI€ K UCTOPUU PA3BUTHUSL TTOHITHUS
IpoLELypbl KOHKYPCHOT'O IIPOU3BO \& B POCCHUICKOM IpPaBe.

WHCTUTYT KOHKYPCHOI'O 3BOJICTBa OEpET CBOM Hayana eué U3 puMCKOIo
npasa. CiioBo <<K0H1<ypc»\bH 3BaHUM PACCMaTpUBAEMOM MPOUEAYPhl M3HAYAIBHO
03Ha4yaJlo, 4TO ﬂonn(@z\ae B CWJaxX YAOBJETBOPUTH TpPeOOBaHUS HE OJHOTO, a
HECKOJIbKUX er)@ﬁpom B CBA3M C YEM M INPUMEHSIACh Takas Mpoleaypa, Mnpu
KOTOPOU BCE JIEHHbIE TpeOOBaHUs YAOBJIETBOPSUIMCH Obl copa3MmepHO. Tem He
MEHee, ytoliee 0aHKpPOTHOE 3aKOHOJATENbCTBO HE COAECPKHUT TPEOOBAaHUM O
HaJIH y JOJDKHUKAa HEHCHOJHEHHBIX O0053aTeNbCTB OJHOBPEMEHHO TEpeN
H JbKUMH KPEIUTOPAMHM Ul INPUMEHEHUS B OTHOIUEHMM HEro MpPOUEAYpHI
KOHKYPCHOTO IPOU3BOJCTBAa, TO €CTh paccMaTpuUBaeMas IpolLeaypa MOXET ObITh
OPUMEHEHA B OTHOIIEHWU HECOCTOSATEIBHOIO JOJDKHHMKA JIake B CIydae HaJIU4dus
HEHUCIOJIHEHHBIX 0053aTeIbCTB y IMOCIEAHETO0 Tepe]] OJHHUM EIUHCTBEHHBIM

KPEAUTOPOM, YbM TPEOOBAHMSI YCTAHOBJIEHBI CYJOM M BKIIOYEHBI B PEECTP

TpeOOBaHUI KPEIUTOPOB B ONPENEIEHHOM 3aKOHOM Topsike [4, c. 92].



Uctoputo pa3BUTHS OTEUECTBEHHOI'O KOHKYPCHOTO Ipolecca OOBIYHO
pa3ielAoT Ha TPU dTana:

HopeBomonmonnbit  stan  (XI-XX BB.). Takke AaHHBIA dTalm MOXHO
0XapaKTEPU30BATh ATAIOM JIMYHOM OTBETCTBEHHOCTH JIOJKHUKA, TAK KaK B3bICKAHHE
oOpaIagoch NperuMylIECTBEHHO HA JUYHOCTh JOJDKHHUKA C 1IeNbl0 ero Haka3aHus. C
pa3BUTHUEM TMPOU3BOJACTBA, pPA3JCICHUEM TpPYy/Aa, BO3HUKHOBEHHUEM OTHOIICHUMN
YacCTHOW COOCTBEHHOCTHM BO3HHUKIIA TOTPEOHOCTh B (HOPMHUPOBAHUU TaKmbef?M,
KOTOpBIE OBl PETYJIUPOBAIN B CIydae HEBO3MOXHOCTH HCIIOJIHEHUS 00s /BCTBa,
BO3HUKILIUE MPABOOTHOIIEHUA. JlaHHBINA H3Tam SIBASETCA CaMbIM bHBIM, B
UCTOPUM POCCUKCKOTO KOHKYPCHOrO IIpaBa H noz:parszle@& eml€ Ha JBa
MPOMEXKYTOUYHBIX MEPHUO/IA. (1/

[TepBblii eproa JATUPYETCS MPOMEKYTKOM C HA [ n no cepenuunt XVIII
BekoB [3, c¢. 15]. XapakTepHOil OCOOEHHOCTHIO @GBOHIOHI/IOHHOFO JTama Il
JAHHOTO TMepHoJia SBISETCA 3a4aTOYHOE COC{?@ € NPaBOBOIO PEryJIHPOBAHUS
HECOCTOSITEIbHOCTU U PACIPOCTPAHEHHOE HEHHE HOPM MHOCTPAHHOTO MpaBa B
YacTU JAHHBIX TPABOOTHOILICHUM. ‘Qacaemﬂ OTEUYECTBEHHBIX IPABOBBIX
UCTOYHUKOB, TaK WJIM HHA4e pPOBaBIIMX KOHKYPCHBIA TIpoOllecC, TO B
nopesosrooHHon Pocecnn k @OIHGHI/ISIM O HECOCTOSITENIbHOCTH NPUMEHSIINUCH
CIEAYIONIME 3aKOHOJATEIbHBIE aKThl, COJIepXkalue B ce0e HEKOTOpOE KOJIMYECTBO
IIOJIOKEHUM KOHKYPC npaBa: Pycckas IlpaBna, IlckoBckas Cyanas rpamora,
Cyne6nuk Mana HI,"Cob6opnoe Ynoxenue 1649 rona.

Onnoit coOeHHOCTEH (peomanpbHOTO TIEpPHO/ia Pa3BUTHS 3aKOHOIATEIHCTBA
SABJISIETCS HbIil HEUMYUIECTBEHHBIM XapaKTep OTBETCTBEHHOCTH JOJDKHHKA.
Lok JOJDKEH ObLT 3arjajuTh NPUYMHEHHYI0 UM «OOUAYy» — TOJ JaHHBIM
T HOM IIOHMMAJIOCh COBEpPUIEHHOE IpaBoHapylieHue. OJHAKO COBMECTHO C
YKa3aHHbBIM BHJIOM OTBETCTBEHHOCTH JIOJDKHUK MOI TOJBEPraTbCsi U B3BICKAHUSIM
HMMYIIECTBEHHOTO XapaKrepa.

BTopbiM 3Tanom pa3BUTHS POCCHIICKOIO KOHKYPCHOI'O IPOIECCa SIBIISIETCS

coBerckuit atarn (¢ 1917 go 1992 rr.).



OxTs0pBhCKasi peBOJIONHS TIOBJICKIIA 32 COO0M OTMEHY BCEX JIEHCTBOBABIIHX JI0
T€X TIOp TMpPaBOBbIX AaKTOB. B  OTHOLIEHHSIX  HECOCTOSTEIBHOCTU  CYJIbI
PYKOBOJACTBOBAIUCH pa3bsicHeHusMuU [lnenyma BepxoBHoro cyna, noka B 1927 roay
B ['paxxnanckuii kojgekc PCOCP He ObutM BKIIFOYEHBI HOPMBI O HECOCTOSATEIIBHOCTH
FPAKIAHCKUX M TOPrOBBIX TOBApPHUIIECTB, KOTOpBIE, OISATH K€, IEpecTain
npuMeHaTeesa ¢ 30-x rogoB XX Beka, BBUAY NpekpameHus HoBol 3KOHOMHYECKON
MOJIUTAKA W IIOJHOIO  Iepexojla K  TIOCyIapCTBEHHOU MOHOHOJ@B?:;
COOCTBEHHOCTH.

Tak, B ommMumMe OT AOPEBOMOLMOHHOM Poccuu, BOmpoch JIATHOCTH
JIOJITOB  PEIIaJIUCh HE KPEAUTOpaMHu, KOTOpble ObuIM 00 JI&BI npaBaMH, a
roCyJJapCTBOM, TaK Kak B JJAHHOM CJIy4yae 3allHINAINCh HE €Chl KPEAUTOPOB, a
oOmuii XO3IMCTBEHHBIN PE3yJIbTAT CTPaHbl. B pe3ynbTaTe, WOI0KEHUSI KOHKYPCHOTO
npolecca U BOBCE ObUIM UCKIIOYEHBI U3 3aK0HHLD®1<TOB COBETCKOr0 IepHuoja, a
MHOTHE YOBITOUHBIC TPEANPHUATHAS B TCUCHUE Q?p WX JIET CyLIECTBOBAIA 3a CYET
rocyJapCTBEHHOTO (PMHAHCUPOBAHUS U TIEP €CKOr'o CIMCaHus 101ToB [5, c. 43].

Tperbum >TanoM pa3BUTHUA @y cHoro mpaBa B Poccum sBusiercs
coBpeMeHHbIH 3T1arn (¢ 1992 rona n( CTOSIIIIEE BpEMS).

ITocne pacnaga Cosetc % Coroza B 1992 rogy mnonuTuka rocyjaapcTBa
CTpousjach B OOpaTHOM QTOuopeBomouHOHHOﬁ Poccun nampasmennn. Ha cmeny
MOHOIIOJIM3aLHUU TOCY, BOM BceX (pOpM COOCTBEHHOCTH MpHIIIA MPUBATU3AIMUS
rpaxJIaHaMu UM ,%CTBa paHee HaxOJMBIIErocsi Ha OajgaHce M OOeCleYeHUU
rocyJ1apcraa Q
Bn Q IPAaBOBOM  CUCTEME  COBpeMeHHOW Poccum  mouHsATHE
Heco@enmocu nosBuiIOoCh B 3akoHe Poccumiickoit  @enepauuu  «O
HTOHTGJ’IBHOCTI/I (6ankpoTcTBe) npennpusatuity 1992 rona.

[TonoxeHus: JAHHOTO 3aKOHA COJIEPXKAJIM CYIIECTBEHHbIE TTPOOEIbI, MPUUNHON
TOMY IIOCIYKHWJIO, B TOM YHUCJE, ONPEACICHUE TOHSATHUS HECOCTOATEIBHOCTA B
JIOPEBOIIONIMOHHON TpakTOBKe. Tak, HampuMmep, OpPraHU3aIMI0 HENIb3s ObLIO
OpU3HATh HECOCTOSITENBHOM B cilydyae, €cid OalaHcoBasi CTOMMOCTb €€ aKTHUBOB

IMpCBbIIIAIa CYMMY HCHUCIIOJTHCHHBIX O6H3&T€HBCTB, JaKC CCJIM TaKasd OpraHu3anus



HE WCIOJIHAET 0053aTeNbCTBA MEepe]l KPeIUTOpaMu B TEUCHHE JIUTEIHHOTO Tepruoaa
BpemMeHu. KoOHKypcHOe TpPOU3BOACTBO B COOTBETCTBUM C JAHHBIM 3aKOHOM
OTPEAENsIOCh KakK TMpolLeaypa, HalpaBleHHAs Ha MNPUHYIUTENbHYIO WIU
NOOPOBOJIBHYIO JIMKBUJIALMIO HECOCTOSITEIbHOTO NPEANpUATHS, B pe3yJbTaTe
KOTOPOM OCYIIECTBIISIETCS] paclipeielieHne KOHKYPCHOM Macchl MEXAY KpeauTopaMu
[7, c. 80].
B 3akone o OaHkporcTBe OblJa H3MEHEHAa TPaKTOBKA 181232451
HECOCTOSATENBHOCTH, a TakXke ObUIM 0003HaYeHbl OCOOEHHOCTH eaypHl
OAaHKPOTCTBA OT/IEIBbHBIX KaTErOPHil JODKHUKOB. B TekcTe maHHOTO 6@6 MOHSITHE
KOHKYPCHOTO TPOU3BOJACTBA YK€ ObLIO OINpPEAENICHO Kak IMpo ez&pa OaHKPOTCTBA,
NpUMEHseMass K JOJDKHUKY, TPU3HAHHOMY OaHKPOTOM X COpPa3MEpPHOTO
yJIOBJIETBOPEHUSI TPEOOBAHUIN KPEIUTOPOB. Q

Tem He MeHee, OTCYyTCTBUE B nonomeﬂmxbuaﬁﬂoro 3aKOHa MeEXaHu3Ma
NPEIOTBPALICHHUS  37I0YMOTPEOICHUS CBOI/IMW aBaMH OpraHOB YIPaBJICHUS
JOJKHUKA, apOUTPaKHBIX YIPABIISION] KPYNHEHUIINX KPEAUTOPOB, UTO
MO3BOJIMJIO HET0OPOCOBECTHBIM Jmua 'ggmﬁmsan, WHCTUTYT OaHKpOTCTBA IS
HE100pOCOBECTHOTO 3aBJIAJCHMUS ‘()&w umymecTBoM. Kak cienctBue — BbICOKas
CTOMMOCTh  Ipolenypsl  0a TCTBA COYETAJlaCh C HU3KUM  IPOILIEHTOM
YAOBJIETBOPEHUSA Tpe6OBa1{v6 KPEAUTOPOB.

JelicTByromuit H o0 OaHKpPOTCTBE COJIEPKHUT B cebe JerajibHOe

ONPEIECICHUE HOI@&I «KOHKYpPCHOE Tpou3BOJIcTBO». Tak, coriacHo a63. 16 ct. 2

3akoHa 0 6a TBE KOHKYPCHOE IPOU3BOACTBO — 3TO MpPOLENypa, IPUMEHsAEMas B
nene o 6a TCTBE K JOJDKHUKY, IPU3HAHHOMY OAHKpPOTOM, B LIESX COPA3MEPHOIO
YIOB peHust TpeOboBaHu KpeauTopos [1].

[Ipy >TOM KOHKYpCHOE NPOU3BOJICTBO SBIIAETCS E€IUHCTBEHHOM H3 BCEX
IIPEAYCMOTPEHHBIX 3aKOHOM MPOLENYDP, IPUMEHSIEMBIX B JEJI€ O HECOCTOSITEIBHOCTH,
10 pe3yJibTaTaM NPOBEACHUS KOTOPOU MPOUCXOINUT JIMKBUIAALNS JOJDKHUKA.

[To muenuto O.A. HUKUTHHON: «KOHKYPCHOE IMPOU3BOACTBO IPEICTABIISIET
coboii crnernuaibHyo (opMy JMKBUIAIMH, UCIOJB3YEMYIO B CIydasX MpPU3HAHUS

JOJDKHUKA ~ HECOCTOATENbHBIM, LEJIH, KOTOPOM COCTOST B COpPa3MEpPHOM



YAOBJIETBOPEHUU TPEOOBAaHUN KPEIUTOPOB, a TAKXKE B OXpaHE UHTEPECOB CTOPOH OT
HETPABOMEPHBIX JECUCTBUM B OTHOLICHUU APYT Japyra» [4, c. 32].

To ecTb, KOHKYpCHOE TMPOU3BOJACTBO MPEACTABIACT COOOW MpolLeaypy
JUKBUJIAIMA  FOPUIUYECKOTO JIMIIA — OaHKpOTa, MPU KOTOPOH MPOUCXOIUT
KOHCOJIUJIAlMs KOHKYPCHOM (MMYIIECTBEHHOM) MacChl JOJDKHUKA, €€ pean3anus U
NOCJIeAYIONIee MOTAIlICeHUE TPEOOBAaHUN KPEAUTOPOB B OMNPEACIIEHHOU SaKPgOM
ouepenu [2, c. 114]. )

. 7

C 1 oxkra6ps 2015 roma corjacHO pPOCCHUICKOMY 6a@TH0My
3aKOHOAATENLCTBY MPOIEAypa KOHKYPCHOTO MPOU3BOJICTBA IPUME TOJILKO B
OTHOUICHUU  HECOCTOSTENbHBIX  OpUAMYECKHX  Jui  ( &HomeHHI/I xKe
WHJUMBUAYAJbHBIX TpeANpUHUMATENICd U TrpaxaaH, NIpHu3 bIX OaHKpoTamu,
IIPUMEHSETCS MTPOLEypa peaan3aluy UMYLLIECTBA rpa ga) [6, c. 62].

KoHkypcHOe TIPOM3BOACTBO  SIBISIETCS HE)%OJIGG 3HAUUMOM U  YacCTo
IPUMEHSIEMOU ITpolieaypoil OaHKPOTCTBA — 3TO Q@ AOIIMK ATal BCEU MPOUEAYPBI
HECOCTOSITEJIbHOCTH, KOTOPBIA HACTyHaeT %}1 NPUHATUS apOUTPAKHBIM CYIOM
pelieHrss O MPU3HAHUU JOJDKHUKA 6@ QOM M 3aBeplIaeTcs MOocle pacyera C
KpeIuTopaMu U JIMKBUJALNU wzanuu — OaHkpora. Ilpu KOHKypCHOM
IPOU3BOJICTBE BOCCTaHOBII @ IUIaTEeKECIOCOOHOCTH JOJKHUKA HE
npeanoiaraercs, noo paHQeéﬁ JIOKa3aHO, YTO OHO HEBO3MOKHO.
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