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AHHOTaIII/IH. B crartne PACCMOTPCHBI BOIIPOCHI aHAJIN3a COI[Cpé%SI TCpMHUHA

<<6aHKpOTCTBO>) n Cro OCHOBHBIX COCTaBJIAIOIIMNX: HCCOCTOATCIIBHOCTH U

HEIUIATEKECITOCOOHOCTH. (1/

KiaroueBbie cJoBAa: HECOCTOATEIHLHOCTD Qemmemecnoco@ocu,
HEJ0CTaTOYHOCTh UMYIIIECTBA &(b

NHcTUTYT OaHKpOTCTBA HM3BECTEH O WHCTBY IIPABOBBIX CHCTEM CTpaH C

PBIHOYHOM YKOHOMHUKOM, TaK Kak npeaw&p BA€T 3a4KMCTKY PbIHKA OT 0€3HAJEKHO
HETUTaTEeKECIOCOOHBIX I[OH)KHHK(K%OBTOM}/ npouenypa OaHKpPOTCTBa HMEET
CYILIECTBEHHbIE nocnencmm,@{&onbxy 3aTparuBaeT HE TOJIbKO MMYIIECTBEHHbIE
UHTEPECHI JOJKHUKA, HO %oxe paBa U MHTEPECHl IMIMPOKOTO Kpyra JIPyrux JUIL;
COTPY/IHUKOB, nam@%ﬁ, kpeanutopoB u ap. Ilpu »3TOoM  poccuiickoe
3aK0H0naTenLCTB®§§ paccMaTpUBaeT JOJDKHUKA KaK OKOHYATEIbHBIN «IIPUTOBOPY
€ro HecocTo ocTu. B 3akoHe coaepikaTcsi HOPMBI, MPEyCMaTPUBAIOIIUE PSJT
Mep 110 B@‘ HOBJICHUIO IJIATEKECITIOCOOHOCTH JOHKHHUKA, YTO JOHKHO 00ECIECUHTh
cTabu CTbh PHIHKA U NMPEOTBPAIIEHUS MACCOBBIX OAHKPOTCTB.

CoBpeMeHHBIIl HHCTUTYT HECOCTOSATEIHLHOCTH (0aHKPOTCTBA) MO POCCUHUCKOMY
3aKOHOJIATEIbCTBY OCHOBAaH Ha NPHUHIMIAX JOPEBOJIOIMOHHOTO IIpaBa, uYTO
CBUJIETEIHCTBYET O HAJIMYWW 3HAYUTEIIBHOTO OIBITA W 3HAHWUW B JaHHOW 0O0IacTH
npaBa, a TaKXe IPOBEPEHHBIX KOHUENTYaJIbHBIX OCHOB, KOTOpPHIE 0 CHUX IIOp

HCITOJIB3YIOTCA CIICHUAIINCTaMU.



Crnemmduka WHCTUTYyTa HECOCTOSATEIHHOCTH (OAHKPOTCTBA) 3aKIIOYACTCS B
TOM, YTO OH, C OJIHOH CTOPOHBI, IPOTUBOAECUCTBYET MHJMBUIYaJIbHBIM HHTEpECaM
OTJIEJIBHOTO JIMLA, @ C JIPYrol — JOJKEH obOecrneunBaTh OajJaHC MHTEPECOB ATUX
aroAen. DToT (QakT OKas3bIBaeT pellarollee BIMSHUE HAa MECTO U pOJib MHCTUTYTA
OaHKpPOTCTBAa B PHIHOYHOIN dKOHOMUKE. TeopeTudeckas U NIpakTHUeCKas 3HAYUMOCTb
TAKOr0 MOJXO0Ja 3aKJII0YaeTcsd B MPU3HAHUU COLMAIBHOIO XapakTepa HHCTUTYyTa
OaHKpOTCTBa, IpPU KOTOPOM CO3JAIOTCSI MEXAaHU3MbI  Pa3peLICHUS 61]‘:)333,
BBI3BAHHBIX BCJIEACTBUE HEIUIATEk A JOJKHUKA KPETUTOPAM. -

[{ensiMu MHCTUTYTA HECOCTOATEIBLHOCTH (OAaHKPOTCTBA) }IBHSIGB%CHGLIGHI/IG
€IMHOI0 M CUCTEMHOI'O MOJXOJa B YHOPSAOYEHHHM OOLIECTB HHSQ( OTHOILIEHUH B

cepe HECOCTOATENBHOCTH U OAHKPOTCTBA. (1/

[Ipu 3TOM pemaroTes CleIyne 3a1a4u:

—  yperyJMpoBaHuH€  CIIOPOB U KOI@TOB Mexay  (QUHAHCOBO
HECOCTOSATEIHHBIMU U (WM ) HEOTUTATHBIMU z:om@ MU U UX KPEIUTOPAMH,

— CTaOMJIU3HPYETCS XO3SHCTBEHHBIN T OTEYECTBEHHON SKOHOMUKH.

BaHKpOTCTBO — CIIOKHBIN npaB@ HCTUTYT, OXBATHIBAIOLIUN HE TOJILKO
HOPMBI MAaTE€pUaJbHOTO, HO U Q\&ccyaﬂmoro npaBa. JlOMKHUK HE MOXKET
yIAOBIETBOPUTH TPEOOBAHUS K@%pOB U3-32 HEJIOCTATOYHOCTH Y HET'O aKTHUBOB.

B coBpemenHon p(%H/ICKoﬁ JOKTpuHE OaHKPOTCTBO pPacCMaTPUBAETCA Kak
KPUTEPU  HECOCTOS OCTH, KakK TpHU3HAK W OCHOBaHWE JJIi BBEIACHUS
ONPEAEICHHBIX H@(’S[(yp [3,c. 213].

3aKoHO BPHOE ONpeneieHne OaHKPOTCTBAa 3aKPEIJICHO B 3aKOHE O
0aHKPOTCTBE:  «<HECOCTOSATEIBLHOCTh (0aHKPOTCTBO) (Z1ajiee Takke — OAHKPOTCTBO) —
npu3 as apOUTPaKHBIM CYJOM HECIIOCOOHOCTh MOJDKHHKA B TOJHOM OOBeMe
y €TBOPUTH TPEOOBAHUS KPEIUTOPOB IO JICHEKHBIM 0053aT€ILCTBAM, O BBITLIATE
BBIXOJIHBIX TTOCOOMH W (KMu) 00 oruiate TpyJa Jull, padOTAarOUUX WU PadOTaBIINX
10 TPYIOBOMY JOTOBOPY, U (WJIM) UCTIOIHUTEH OOS3aHHOCTH MO YIIIaTe 00s3aTENbHbBIX
marexen» [1].

Kaxk BHUJIHUM, 3aKOHOJATCJIb PaCcCMATpUBACT HECOCTOATCIILbHOCTD U 6aHKpOTCTBO

B Ka4YC€CTBC CHHOHHNMOB.



[TpusHaku 0aHKPOTCTBA (HECOCTOATEIHHOCTH) CIEIYyEeT MOHUMATh, KaK (haKThl,
JAIoIMe Cyly BO3MOKHOCTh BO30YIUTH J€JI0 O OAHKPOTCTBE U 3aTe€M, IPU HATUUUU
OTIpeICTICHHBIX MPUYWH, IPUHATH PEIICHHE O MPU3HAHUM JODKHUKOM OaHKpPOTCTBA
[2, c. 92].

B 3akone o GankporctBe (1998 1.), a 3aTem B 3akOoHE O HECOCTOSITEIHLHOCTH
(bankporcTBe) (2002 T1.) He NOPEAYCMOTPEHO pa3lelieHHe MPU3HAKOB . HA:
CYILIECTBEHHBIC U BHELIHUE. o(b

[lo MHeHHIO uccienoBarened, BHEIIHUX 3HAKOB SIBHO HGI[OCT@O TUISt
OpU3HAHMUS JOJDKHMKA OaHKPOTOM, TaK Kak ATH 3HAKH MOTYT Th JIIIb
(dbopManbHBIM OCHOBAHHMEM JIJIsl BO30Y K IeHUs cyeOHoro niena [4, &9 ]

ABTOpY IPEICTaBIIAETCS uenecoo6pasH% UCII0JIb30BaTh
muddepeHIMpOBaHHBIM TOAXO0 TMPU BBIOOPE KPHT HECOCTOSITEIbHOCTU  C
y4eToM CcHenuUuKd HIKOHOMHYECKOTO Honomew, IpaBOBOrO cTaryca u
JeSITEeIbHOCTH CyOBEKTOB npez[anHHMaTenLCK@TeHLHOCTH.

CoBpeMEHHOE  POCCHUICKOE  3aKO €IbCTBO O  HECOCTOSTEIIBHOCTH
(OaHKpOTCTBE) mpeacTaBisieT coOoM @n €KCHYI0O CHCTEMY 3aKOHOJATENbHbIX
HOPMAaTUBHBIX IPAaBOBBIX  aKTO JIOYAloIIyl0 B ce0s  OoJbIIOe  YHCIIO
HOPMATHUBHBIX MPABOBBIX aKT %JIO)KHOCTL YKa3aHHOW CHCTEMBbl BBIPAXkKaeTCs B
BoMpocax (1 nmpodiaemax) Wﬁ[eﬁcmm{ 3akoHa 0 0AaHKPOTCTBE C APYTUMHU aKTaMu
3aKOHO/ATEIbCTBA OQ\%COCTOﬂTeHLHOCTH (OankpoTCcTBE), B TOM HUHCIE C

MIOJIOKEHUAMU Fp@ HCKOro kojaekca PO.

B Hac@e BpeMsl B 4HcCIe Ipoueayp OaHKpOTCTBa HaxOIAT MPUMEHEHHE

KaK HHK@

nyTe JUKBUJALUN), TAK U PeaOMIUTAIMOHHBIE TPOLIEAYPhl (OPUEHTUPOBAHHBIE

HOHHBIC IIPOUCAYPHI (HaHpaBHGHHBK? Ha IPCKpPAIICHUC TOJIZKHHUKA

H HAHCOBOE 03/I0POBJICHHE, BOCCTAHOBJICHHUE TIATEKECITOCOOHOCTH JOHKHHKA).
AHanu3 3aKOHOAATENIbCTBA O OAHKPOTCTBE U CyN€0HO-apOUTPAKHON MPAKTUKU
MOKa3bIBaeT, uTo B Poccruu 10 KOHIA HE OMpe/IeiieH OCHOBHOM MOAXO0 K IMTPaBOBOMY
PETYIUPOBAHUIO 3aKOHOJATEIHLCTBA O OAHKPOTCTBE: JMOO 3aKOHOJATENb CTOWT Ha
CTOPOHE KpEeAUTOopa, 3allulIasi B MEPBYIO OYEPEIb €ro MHTEPECHI, TUOO HA CTOPOHE

nomkauka. Korma apOutpaksblil cyZ] B OJJHOM PEIIEHUH MOJACPKHUBACT MO3UIIUIO



TOJDKHUKA, a B JPYTOM — OKa3bIBA€TCSI Ha CTOPOHE KpeauTopa, TO 3PHEeKTHBHOCTH
CaMOro KOHKYpPCHOI'O Ipoliecca CyIIECTBEHHO CHMKAETCS M 3HAYUMOCTb ITPABOBOIO
WHCTUTYTa OAHKPOTCTBA, MO CYTU, HUBEIUPYETCS.

Poccuiickoe rpaxgaHckoe mpaBo W 3aKOH O OAHKPOTCTBE HE COJAEpKAT
KOHKPETHOM Mapaaurmbl, KOHUEMIHUNA OaHKPOTCTBA, KOTOpAsi ONpeAesieT NPeAMET U
CoJiepKaHKe 3aKOHOJIaTEIbHOTO PETYIUPOBAHUS HECOCTOATEIBHOCTH.

AHanmu3 JIEUCTBYIOLIEr0 POCCUUCKOrO 3aKOHOJATEIbCTBA O 6aHK6)(TbBe
MO3BOJIACT BBIACIUThL CIEAYIOUME MPU3HAKU HECOCTOSATEIBHOCTH IOp /CKOFO
i OQ

— HaJIM4YKe JEHEKHOTO JI0JITOBOTO XapaKkTepa 00s13aTeNbCTB I&])KHI/IKa;

—  HECMOCOOHOCTh  KOPUAMYECKOTO JIMIA  YIOBfE }}WITL TpeOOBaHUs
KPEAUTOPOB MO JACHEKHBIM 00s3aTENbCTBAM M (WIJIH) HUTH OOS3aHHOCTH II0
yIuiate o0s3aTeNbHBIX IUIaTeXEH B TEUCHHUE Tpex(ﬁcsme]s C MOMEHTa JaThl X
UCIIOJIHECHHUS, \z\

— HaJIM4He 3aJ0JI>KEHHOCTH B OTHomeq%pHaneCIcoro muia — He meHee 300
ThIC. py0.; (’}

— YCTaHOBJIEHHOCTb Tpe603a®pe;[HTop0B;

— ouimanbHOE NMPU3HAH %COCTOHTGHBHOCTI/I apOUTPaKHBIM CYIOM.

JI7ist OTIeNbHBIX Ka@aﬁz TOJKHUKOB 3aKOH 0 OaHKPOTCTBE yCTaHABIMBACT
HECKOJIbKO HHBIE U HecocTosTenbHOCTH (OaHKporcTBa). Tak, B memsix
3aIUThI ny6nnqu\nmepeco13, 3aKOHOJATENIb YBEJIIMYUBAET CPOK HEUCITOJHEHUS
00s13aTeNbCTB HUKOM — CTPAaTeTUYCCKUM TMPEANPHUITHEM U pa3Mep TpeOoBaHUHN
K JTOJKHU CPaBHEHUIO C OOLIMMU MTPU3HAKAMHU HECOCTOSATEILHOCTH.

CTPATErMYE€CKOTr0 MPEANPUATHS UMEIOTCSA OIpejeieHHbIE TpeOOoBaHUS.
(@ CUMTAETCS] HECMOCOOHBIMU YAOBIETBOPUTH TPEeOOBAHUS KPEIUTOPOB TIO
JIEHEXKHBIM ~ 00s3aTeNibcTBaM U (WJIM) HCIOJHUTH OOSI3aHHOCTH IO yIUIaTe
00s3aTENbHBIX TUIATEXKEW, €CITM COOTBETCTBYIOIIHME 00s3aTeNnbcTBa © (WMIH),
00S13aHHOCTH HE UCIIOJIHEHBI B TE€UEHUE IIECTH MECAIIEB C JAaThl, KOTJIa OHHU JOJIKHBI

ObLIM OBITH MCIIOJIHEHBI, U CyMMa TpeOOBaHUM JOJDKHA cocTaBiiATh He MeHee 500

THIC. PYO.



CoBpemeHHOE 3aKOHOAATEIHCTBO 0 OaHKPOTCTBE (6aHKpOTCTBE)
(YHKIIMOHUPYET 4yTh OOJbINE ABAaALATH JeT. B 3TOT mepuox ObUT MPUHAT P
OCHOBOITOJIATAIOIINX ~HOPMATHUBHBIX aKTOB, CO3JAIOIINX KA4eCTBEHHO HOBBIC
NOAXOAbl K  psimy  mpoOiieM  MPaBOBOTO  PEryJMPOBaHUS  OTHOIICHUMA
HecocTosiTenbHOCTH  (OaHkpoTcTBa). OnHAKO OKOHYATEIbHOE (OPMUPOBAHUE
WHCTUTYTa e€Ime He 3aBepmieHo. B cdepe OaHkpoTcTBa (HOPMHUPYIOTCS HOBBIC
PABOOTHOIICHHS, @ BMECT€ C HHUMHU — HOBBIE YYaCTHHKH, HOBBIC H%Bf)ile
TIPUHITUIIBL, HOBBIC MEXaHU3MBI. Bce aTt0  Tpedyer {IﬁHI/IH
MPaBONPUMEHUTEIILHON TPAKTHKH, pPa3pabOTKH  KOHIIEIUH, 6%&OI[I/IMOCTH
U3yYCHUs JOPEBOIIOMMOHHOTO OTBITA M 3apyOEKHOTO 3aKOHO,T Tejﬁcma.

B 3akmroueHnn HE0OXOIUMO OTMETHTbh, YTO BCS CHCTEMA IpaBa JO0JKHA OBITh
MOTYMHEHA OIpPECICHHON JIOTMKE M YPOBHIO pa3B obmectBa. OmHuM U3
CaMOCTOSITENIbHBIX HHCTUTYTOB, nozu:[epxma}omm(bra(innbﬂocn OTEYECTBCHHOM

SKOHOMUKH, SBJISICTCSI OCOOBIA MPaBOBON I/IHCT[/Q@ — WHCTUTYT HECOCTOSTEIIbHOCTH

(6aHKpOTCTBA). (b
R
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