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MEKIYHApPOIHOE YaCTHOE MPaBO

JleJMKTHBIE 00513aTeJILCTBA B IPAKIAHCKOM NpaBe

AHHOTanus. B craThe paccMOTpeHa CYIIHOCTh 00s3aTelbCTBa JIETUKTHOTO
XapaKTepa, PaCKPBITHI MOHATHE 00s13aTEICTBA U OCHOBAHUS €T0 [IPEKPaICHUS.

OTMeueHo, uTO 0053aTeNIbCTBO SABJISIETCS OJTHUM U3 UHCTUTYTOB TPAXKIAHCKOTO MpaBa
U TIPEJCTABIIAECT CAMOCTOSATEIbHYI0 OOOCOOJICHHYIO TPYNNy HOPUAMYECKUX HOPM.
[Ipo6nemaTuka Bompoca paccMOTpeHa B YacT¥  TOHATUS  «00S3aTeNbCTBEHHBIC
IPABOOTHOIICHUS», MPEKpaIlIeHue KOTOPHIX CICAYeT KBAIM(PUIMPOBATH B KadyeCTBE
IOPUMYECKOT0 MOCIIEICTBUSA, KaK PeaIbHBIN [TPABOBOM pe3ybTaT NeMCTBHS HACTYIHBIIETO
opuandeckoro  (akra (mnam (QakTHYECKOro - cocrtaBa) Ha  00s13aTEIBCTBEHHOE
IPaBOOTHOIIIEHUE, B pe3yJbTaTe KOTOPOrO ATO OTHOILIEHHWE M3MEHSETCS WM MpeKpalaer
CBOE CYIIIECTBOBAHHUE.

KiaroueBble cJjioBa: - 0roBopHasi 00s3aHHOCTh, JICIUKTHOE 0053aTEIbCTBO,
JIENUKTHAsT OTBETCTRCHHOCTb, JCIUKTHBIC TMPAaBOHAPYIIEHUS, 00SI3aTEIHCTBEHHBIC
MPABOOTHOIICHMS], = BHEIOTOBOPHOE  0O0S3aTENbCTBO,  00sI3aTENBCTBA  BCIICJCTBUE

[IPUYMHEHUS BpeA.

OTBETCTBEHHOCTH 33 MPUIMHEHHE BPE/Ia SBISAECTCA 0053aTeITLCTBOM, B COOTBETCTBHUH
C KOTOPBIM JIMIIO, KOTOPOE MPUYUHUIIO BPEI JINYHOCTH, WM UMYIIECTBA TPakIaHUHA, WU
MMYIIECTBA OPraHU3ally, JTIOJXKHO BO3MECTUTH ATOT BpEM, W JIUIO, KOTOPOE MOTEPIENIO
MIPUYUHEHHE BpeJia, UMEET IPaBo TPeOOBATH €T0 BO3MEIICHHUS.

B rpaxxnanckom npase 00513aTeIbCTBA B 3aBUCUMOCTH OT OCHOBAHUIM BO3HUKHOBEHUSI

ACIATCA Ha ABC I'PYIIIbI: AOTOBOPHBIC 1 BHCAOIOBOPHBIC.



JloroBopHasi 003aHHOCTh BOSHMKAET HA OCHOBE COTJIAIIEHUS, 3aKIIOUYEHHOTO MEXKIY
ctopoHamMu. OHU TpeIHa3HA4Y€Hbl [JIsI TOTO, 4YTOOBI YpPEryaupoBaThb HOPMAaJIbHbBIE
MMYIIECTBEHHBIE OTHOIIEHUS B HUX HEU3MEHHOM COCTOSSHUM MEXKIYy JIMIAMH KakK B
KOMMEpYECKOI JEsITeIbHOCTH, TaK W B O0JACTH YAOBIETBOPEHUS JUYHOM, CEMEHHOI,
JOMaIllHEeW MOTpeOHOCTEM.

BHenoroBopHsie 00s3aTeNIbCTBA CUIIBHO OTJIMYAIOTCSA OT 00s3aTENIbCTB JOTOBOPHBIX
0 XapakTepy, popMe BOZHUKHOBEHUS, cojiepkannu. OHa BO3ZHUKAET HE Ha A0OPOBOJIBHOM
BOJIEU3BSABJIEHUN CTOPOH B COOTBETCTBUM C JOTOBOPOM, a Ha JPYITUX OCHOBAHUSX,
yCTaHOBJICHHBIX 3aKOHOM (cT. cT. 307, 8 'K P®D) [4].

JUisi BO3HMKHOBEHUSI JIEMKTHOIO 00s3aTesIbcTBa HEOOXO0AMMO Hanuuue ¢akra
npUYMHEHus Bpeaa (mpaBoHapyienus) B cuiny noarn. 6 . 1.er. ST'K PO. I1. 1 cT. 1064 'K
P® ycranaBiauBaeT, 4TO Bpell, NPUYMHEHHBIN JIUYHOCTH WJIM UMYLIECTBY I'DaXJIaHUHA, a
TaK)K€ BpeJl, IPUYMHEHHBIA UMYIIECTBY HOPUANYECKOrO JIMLA, MOJIEKUT BO3MEIICHHUIO B
TIOJTHOM 00beMe JIUIIOM, PUIMHUBIINUM Bpen [2].

B coorBetrcTBuu co c1. 307 'K P® ocroBanneM BO3HUKHOBEHHUsI 00s3aTeNbCTBA Y
NOJKHUKA SIBIISIETCSI BCTPEYHOE IMPABO Yy KPEAUTOpPA, KOTOPOE B CIyd4ae BO3HUKHOBEHUS
CIopa UMEHHO KPEIUTOP MOKET 3aUIMTUTh ITyTeM OOpalleHHs B CYJ C COOTBETCTBYIOIIUM
uckom [1].

OO0s3atenscTBa 1O HNPUYMHEHWIO Bpeda - BHEJAOTOBOPHBIE 0053aTENbCTBA.
[IpyuunuTEeNneM Bpena B JaHHOM O0053aTEIbCTBE SIBISETCS MOJDKHUK, MOTEPHEBIINN -
kpenurop. M3 cymiectBa 10OroBopa BHIHO, YTO CTOPOHBI JIOrOBOpPA HE CBs3aHbI, a
IIPUYMHEHHE yIepOba HE MCXOAMJIO U3 CYIIECTBYIOIIUX J0roBopoB. ConepxkaHue
JEIUKTHOIO = 0053aTENbCTBA SABJIAETCS TPAXKITAHCKOM OTBETCTBEHHOCTBIO, TO €CTh
npereprneBaHleM, HECYIIMM H3BECTHBIE TSTOTHI, JOMOJIHUTEIBHBIM OpeMEHEM, KOTOpoe
ABJIIETCS. NPaBOBBIM IIOCJIEICTBHEM 3a COBEpIICHHOE MpaBoHapymeHne. CyniHOCTb
00s13aTeNbCTBA ACTUKTHOTO XapaKkTepa 00yCI0BIeHA TAKXKe €ro IMTaBHBIMH (DYHKITHSIMH, KaK
KOMIIEHCALlMOHHAsI BOCCTAHOBUTEIIbHAS M OXPAHUTEIIBHAS.

IIpaBuna cr. 1064 I'paxxmanckoro koaekca Poccuiickorn denepanuu NpuMEHSIOTCS
JUIsL ACJIUKTHBIX BHEJOTOBOPHBIX OOSA3aTENbCTB, T.€. IPH NPUYMHEHUW HMYLIECTBA WJIU

MMYIIECTBA TMOTEPIEBIIEr0 yiiep0da, HE CBSI3aHHBIX C HEUCIOJIHEHUEM JM0Oo



HEHAJIJIeKAIEr0 MCIOJHEHUS JIMIOM 0053aTelbCTB IO JOTOBOPY CO CTOPOHOM
MOTEPHEBIIEr0 (KPOME CIy4aeB MPUUUHEHUS Bpella KU3HU WIH 3J0pPOBbIO IpakJIaHUHA -
ct. 1084 'K PO [2].

CocTtaB JEeTUKTHOTO MPAaBOHAPYIIEHUS BKIIOUYAET B CeOsl: HAIMYKME U pa3Mep Bpeaa,
MIPOTUBONPABHOCTD MOBEICHUS MPUUYUHUTENS Bpea, €ro BUHY, MPUUYUHHO-CIICICTBEHHYIO
CBS3b MEXIY JEHUCTBUSMU TPUUYMHUTEIS Bpeda M MNPUYMHEHHBIM yiiepoom. B
Koncturynmonnom Cyne Poccuiickoit ®enepanid HEOJHOKPATHO OTMEHYAJIOCh, YTO
00s13aTeNTIbCTBO BO3MEIIEHUS MPUYMHEHHOTO BpeAa SBISIETCS MEpPOM rpa)xaaHCKOU
OTBETCTBEHHOCTH [IJIsl PUUMHUTENS Bpeaa, MPUMEHSIEMON K BUHOBHMKY BpeJa B Cilydyae
HaJIU4Ms COCTaBa HApPYIIEHUWM, B TOM YHUCJIE HACTYIUICHUS Bpelia (TIOCTAHOBJICHUS OT 5
mapta 2019 roga Ne 14-I1, ot 18 Hos16pst 2019 roma Ne 36-ITu np.).

Crporo coOirofaTh YCIOBUS TPUBICUEHHS OTBETCTBEHHOCTH TpeOyeTcss W B
OaHKPOTCTBE IOPUIUYECKOTO JIMIlA, WTHOPUPOBAHHWE KX BJIEYET 3a COOOH HapylIeHUe
KoHCTUTYIIMOHHBIX TIpaB TpaxklaH, U B TMEPBYIO oOdYepelb IMpaBa COOCTBEHHOCTU
COOTBETCTBEHHO, YCTaHABIMBATh COCTaB TPAXKIAHCKOM OTBETCTBEHHOCTH TpeOyeTcs: B
Clly4ae TPUBJICUEHUS K TPAXIAAHCKOI OTBETCTBEHHOCTH )K€ IPU BO3HUKHOBEHUU
0e371eHCTBUS, TIOBJIEKIIIETO YOBITKH, BEI3BAHHOM HapyIllIeHHEM OCOOBIX HOPM, a TaKXe B
cily4ae, eclid yuiepO, MOBJIEKINV yOBITKH, BO3HUKAET M3-32 HAPYIICHHS CHEIUATbHBIX
HopM DentepanbHOro 3akora «O HecocTosTeIbHOCTH (0aHKpOTCTBE)» [6].

B cnydae BO3HMKHOBEHHUS BpeJla, BOSHUKIIETO M3-32 HEUCIIOJHEHHSI JI0TOBOpa WIH
HEBBITIOJIHEHUSI HMCIIOJIHEHUSI JO0TroBopa, HOpMbl cTtaThu 1064 I'paxkmaHckoro Kojekca
Poccuiickoit denepanny MpUMEHSIOTCS HE HAITISKAIIUM 00pa3oM.

[TocranoBnenne ApOutpakHoro cyna JlaIbHEBOCTOYHOTO OKpyra ot 9 mekaOps
2020 1. No ©03-4765/20 mo meimy Ne A73-18588/2018 [5] n3 Ha3BaHHBIX MMOJIOXKCHHH, KaK
BEPHO YKa3ajdu CYJIbl, CIEAYeT BBIBOJ O CYIIECTBEHHOM Pa3IMYUHU MPABOBOW MPHUPOJIbI
JAHHBIX 00S3aTEIbCTB MO OCHOBAHUIO MX BO3HUKHOBEHHUS: U3 JIOTOBOpPA U U3 JEIuKTa. B
Cllyya€ BO3HUKHOBEHHS Bpela, BO3HHUKILIETO B pe3yJbTaTe HEBBINOJIHEHUS WIH
HECOOTBETCTBUS IOTOBOPHOMY 00513aTEIBCTBY, HOPMBI O OTBETCTBEHHOCTH MO JCIUKTY HE
MIPUMEHSIIOTCA U YIepO BO3MEIAETCA M0 MPaBUIaM O OTBETCTBEHHOCTH MO JEIUKTY WU MO

YCJIOBHAM KOHTpPAKTA, 3aKIIFOYCHHOI'O MCKAY CTOPOHAMMU.



Cornacio mnyHkty 1 crarbu 393 ['paxkmanckoro kojekca, AOJKHUK 00s3aH
BO3MECTUTh KPEAUTOPY YOBITKH, MPUUYUHEHHbIE HEUCIIOJHEHUEM WA HEHAJIeKAIIUM
HCIIOJIHEHHEM 00513aTEIbCTBA.

[Tynkr 1 ct. 1064 I'K nmpeagycmarpuBaer, 4To yiiepO, NPUUMHEHHBIA JTULOM WA
MMYILECTBOM I'pa)kAaHNHA UM IOPUAUMYECKUM JIMLOM, U YIIepO, IPUUYMHEHHBIN JTUIOM WIH
IOPUINYECKUM  JIMIIOM, TMOJJIEKUT TIOJHOMY BO3MEIIEHUIO JIMIIOM, BHHOBHBIM B
NpUYMHEHUHU yiiepoa.

N3 yka3zaHHBIX MOJIOKEHUN MOXHO CII€NIaTh BBIBOJ, YTO CYIIECTBEHHOE Pa3IMYME B
IPAaBOBOW MPUPOJIE ITUX 00513aTEIBCTB B 3aBUCUMOCTU OT UX OCHOBAHUS: OT JOTOBOPA, OT
NenuKTa. B cilydyae BOSHUKHOBEHUS BPEAA, BOSHUKILIETO B PE3YJIbTATE HEBBIITOIHEHUS WIH
HECOOTBETCTBHUSI JJOTOBOPHOMY 0053aTEJICTBY, HOPMbI O OTBETCTBEHHOCTH MO JIETUKTY HE
OPUMEHSIOTCS U yIIepO BO3MEIIAETCS MO MPaBUIaM O OTBETCTBEHHOCTH I10 JIEJTUKTY WU 110
YCJIOBUSIM KOHTPAKTA, 3aKJIOUEHHOIO0 MEXIY CTOPOHAMU.

Kak wu mobas wuHas TpaxAaHCKO-TIPaBOBas OTBETCTBEHHOCTb, JIETUKTHAS
OTBETCTBEHHOCTh JIOJDKHA CTPOUTHCS Ha OCHOBE OOIIMX MPHUHIUIIOB, CBOWCTBEHHBIX
NEPBOM, OJTHAKO UX MPOSIBIIEHUE MOXKET CYNIECTBEHHO OTJINYATHCS, B CUILY YETO N3BECTHBIEC
OPUHUMUIIBL  MOJJIeXAT KOHKpeTu3aluu. Hampumep, NOpUHIMI  HEOTBPATUMOCTH
OTBETCTBEHHOCTH HMMEET NPUMCHHTEIBHO K JIETUKTaM CBOIO CHEIU(UKY, MOCKOIBKY
npeanoiaraeT HEeM30€KHOCTh HACTYIUICHHUS JIMIIEHUHW MaTEepPHAIbHOTO XapakTepa s
JICTMHKBEHTA TOJIBKO B cllydae oOpalleHus 3a KOMIIGHCAllMel Bpela MOTEePIICBIIHM.
[TpuHLIKIT CBOEBPEMEHHOCTH JUIs JEIUKTHOM OTBETCTBEHHOCTH O3HAdaeT Oosiee MPUHIIMI
CKOpEWIlIE KOMIICHCAllUW Bpela, MNPEANOJArarolluii MaKCUMalIbHO JIETKUM IIyTh
YCTAHOBJICHVsI OTBETCTBEHHOTO JIMIIA U 3aIeICTBOBAHUE PETPECCHBIX UCKOB BIIOCIIEICTBUU
JUTSI HaKa3aHWs BUHOBHBIX JIUIl. Bo3MoO)kHA KOMIIEHCAIMs Bpella B HATYype W/WIW B BHIE
BO3MENIEHUS YOBITKOB.

Ha ocHOBe u3M0XE€HHOr0 0053aTE€IbCTBO JAETUKTHOTO XapaKTepa MOXET OBITh
ONpEJENIEHO KaK TIpakJaHCKOE 0053aTeIbCTBO BHEJOTOBOPHOI'O XapakTepa, KOTOPOe
BO3HUKAET B PE3YJIbTAaTE IMOBPEXKACHUS MMYIIECTBEHHBIX WM HEMMYIIECTBEHHBIX IPaB

MMOTCPIICBIICTO, B CBA3M C HAPYHICHUCM €€ a0COJIIOTHOTO npaBa JOJDKHHK OOJIDKCH



COBCPIIATH I[efICTBHH, HaIpaBJICHHBIC HAa BOCCTAHOBJICHUC ITIOJIHOI'O HAPYIICHHOTO IIpaBa U

OJiara, KpeAUTOP MOXKET TPeOOBATh UCIIOJHEHHUS CBOUX 0053aTEIBCTB OT JOJIKHUKA.
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