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AHHOTaIII/IH. B cratbe pacCMaTpuBarOTCA BOIIPOCHI COOTHOIICHHA ,I[OFOBOpHOﬁ

OTBETCTBCHHOCTH B I'PAKAAHCKOM IIpaBe

Y BHEJIOTOBOPHOM OTBETCTBEHHOCTH. [IpoBeieH aHaNU3 UX CylECTBEHHBIX Pa3Inynun
B 3aBUCHUMOCTH OT 3aHMMAaeMOro MeCTa B CHUCTEMe 00s3aTesIbCTBEHHOro npaBa. Ha
OCHOBE IIPOBEIECHHOI0 HCCIEAOBAaHUs BBICKA3bIBACTCS aBTOPCKAas IO3ULHUS 110
JAHHOMY BOIIPOCY.

KaruyeBble  cjoBa:  JOroBopHa - COTBETCTBEHHOCTS, BHEJIOTOBOPHAs
OTBETCTBEHHOCTbh, 0053aTENIbCTBA, BO3M@’$H e, IpUYMHEHUE Bpea.
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JloroBopHas u BHCHOFO@% OTBETCTBEHHOCTb UMEIOT CXOZCTBA U Pa3Iny4us,
MO3TOMY MpPOOJIEMBI UX IPaHUYEHUs] NPEJCTABISAIOT COOOM TEOPETHUECKYIO U
IIPAKTUYECKYIO0 3Had . BaxxHOe TeopeTrnueckoe 3HAYEHUE IAaHHBIA BOIPOC
UMEeT A yﬂc@ﬂﬂ OCOOEHHOCTH COJIEPKaHUS KaXKJIOro0 M3 JTUX BHUJIOB
I'PaKIaHCKO- BOl oTBeTcTBeHHOCTH. IlpakThueckas cTOpoHa MPOOIEMBI
3aKﬂ}0qae\g B HENONYUICHUM  CIy4acB  BO3MEUICHUA  NPUYUHEHHOI'O
BHGH(@)})HOFO BpeJa MO MpaBWJIaM JOTOBOPHOM OTBETCTBEHHOCTH, U HA0OOPOT,
T K OTO MOXET IIPUBECTH K HENIPABWIBHOMY Pa3pELICHUIO JIEJ1a 110 CYIECTBY.

OO1welt XxapakTepUCTUKON SIBJIIETCS TO, YTO M JOTOBOPHAs, U BHEJOTOBOpPHAs
OTBETCTBEHHOCTh SABJISIIOTCS Pa3HOBUIHOCTSMHU IPaKIaHCKO-IIPaBOBOM
OTBETCTBEHHOCTH, BO3HUKAIOIIEH HAa OCHOBAHMM COBEPILUIECHHOI'O IIPaBOHAPYIICHUS,
YTO MO3BOJISIET UX OOBEIMHUTH B paMKaX OJJHOTO MHCTUTYTa — 00s13arenbeTB. Kpome

TOro, 00a BUAa UMEIT OOILIYI0 33Jady IO 3alUTE MpaB IPAKAaH U IOPUIANYECKUX



JUL, BO3HUKAsI MO BO3MEIIECHUIO MPUYMHEHHOrO Bpeaa. B CBsI3W ¢ A3TUM, TJIaBHBIM
CXOJICTBOM JIOTOBOPHOM M BHEIOTOBOPHOM OTBETCTBEHHOCTHU SIBJISIETCS] BHINIOJIHEHUE
KOMIICHCAIlMOHHOM  (PYHKIUM  YJIOBJIETBOPEHUS] UMYIICCTBEHHBIX HMHTEPECOB
MOCTPAJABUIErO OT MPABOHAPYIIEHUS 3@ CUET CPEJICTB IPABOHAPYILIUTEIIS.

Bmecre ¢ Tem, oroBopHas ¥ BHEJOTOBOpPHAsS OTBETCTBEHHOCTh HMEET s
0COOEHHOCTEH B OCHOBAHUSX BOSHUKHOBEHUS, COJACPKAHUH U TIOPSJIKE TTPUBJICUCHUS
K OTBETCTBEHHOCTH YYAaCTHUKOB MTPABOOTHOILIEHUI, KOTOPHIMH OHH OTJ'II/I‘{aIO"Ja:%yr

7
OT Jpyra.

JloroBopHasi OTBETCTBEHHOCTb BCErja MPOU3BOJHA OTO%OBOPHOFO
o0s3aTeNbCTBA M BO3HUKACT B CiIyyae HEHUCIOJHEHHUS U\ HEHaJJIeKaIIero
UCIIOTHEHHUS yCIoBUi oroBopa (caenku). CyOobekTaMu OTB&& €HHOCTH SIBJISIFOTCS
rpak/IaHe U IOPUIUYECKHE JIUIIA. Q

IToHsiTHE 1OTOBOPHOM OTBETCTBEHHOCTH onpe%eﬂo B1. 1 ct. 393 'K P®. Ilo
CMBICITY 3aKOHa JOJDKHHUK (TIPUYHMHUTEIh Bpeg?x 0s13aH BO3MECTHTHh KPEIUTOPY
(moTepneBiemMy) YOBITKH, NPUYUHEHHBIC CIIOJIHEHUEM WM HEHaJJICKAIIUM
UCIIOJIHEHHEM o0s3arenbeTBa. B CB?@ ATUM, JIOTOBOpPHAsi OTBETCTBEHHOCTH
CBSI3aHA C HApyUIEHUEM CTOpOHaM{ KPETHOTO 0053aTeNIbCTBa, CYIIECTBYIOIIETO
Mexay Humu.  OcHoBaHUS %HI/IKHOBGHI/IH JOTOBOPHOM  OTBETCTBEHHOCTH
yCTaHABJIMBAIOTCS B HOpM%b?ﬁHa, pErJIaMeHTHUPYIOIIEro TaHHOE 005A3aTeIbCTBO, a
TaK)XK€ HENOCPE/ICTBE CaMOM 3aKJIIOUEHHOM cTOpoHamu pgoroBope. [loatomy
npu 3aKn}oquHH£COBopa CTOPOHBI YKa3bIBAIOT, HAPYIIEHHWE KaKUX HMEHHO €ro
yCJIOBUH, U Q KakoM 00beMe TPUBOIAAT K HACTYIUICHHIO JOTOBOPHOM
OTBETCTBE ta. Tak, B cyneOHOM TOpSAKE YIOBJIECTBOPEHbI  HCKOBBIE

V4
tpeboBanus K. k OOO «Bonra OcTedT» 0 B3bICKAHMM HEYCTOMKH IO JIOTOBOPY

o~ Y
JI0JIEBOTO  y4acTUsl B CTPOMTENBCTBE MHOIOKBAPTUPHOIO JI0Ma, YOBITKOB H
KOMIIEHCALIUU MOpaJIbHOTO Bpeaa. CBoM TpeOOBaHUs UCTUI[A MOTUBHUPOBAJIA TEM, YTO
Mexay Hem u OOO «Boara OCTeWT» 3aKIOYEH JOTOBOP JOJEBOr0 y4acThs B
CTPOMUTENBCTBE, B COOTBETCTBUHU C YCJIOBHUSIMHM KOTOPOTO 3aCTPOMIIMK 00s3ajics B

CpPOK, MPEAYyCMOTPEHHBIN M. 1.5 10roBopa, CBOMMHM CHJIAMU WJIM C MPUBJICUYCHUEM

TPETbUX JIML ITIOCTPOUTDH KHUJIOC ITOMCIUICHUC — KBAPTHUPY B JKUJIOM JOME, a NOJIbIIHUK



o0s13acs yIiaTuTh 00yCIOBICHHYIO 1. 3.1 AOrOBOpa IIeHy B CPOKH, yKa3aHHBIC B II.
3.2, U TPUHATH >KUJIOE I[OMEIIEHUE TNpPHU HAJTUYUHM pa3pelieHUss Ha BBOJ B
3KcIuTyaTauumto [1].

Hapymenne o6s3arenbcTBa, BO3HUKLIETO HE M3 JOroBopa, a B cllydae
HapyUIECHUSI OJTHUM JIMIIOM a0COJIFOTHBIX CyOBEKTHBHBIX MPAB JIPYrOTo JIUIA, BICYET
BHEZOTOBOPHYIO OTBETCTBEHHOCTh. Hepeako BHEAOTOBOPHYIO OTBETCTBEHHOCTD
OTOXKJIECTBJISIIOT C JEJIUKTHOM OTBETCTBEHHOCTBIO, CBA3BIBAas €€ B OCHOS{}&‘C
o0si3aTenbcTBAaMU U3 NMpUYMHEHHS Bpeaa (nenukramu) [3, c. 101]. Hetic €JIBHO,
JICIMKTHAas OTBETCTBEHHOCTh SBJIAETCA Hamboiee pacmpocTpa %bf/'l cpenu
BHEJIOTOBOPHOM OTBETCTBEHHOCTH. Opnnaxo MOHST BHEJIOTOBOPHOM
OTBETCTBEHHOCTH 0oJiee MIMPOKOE | BKIIOYAECT B CGG\%MHMO JEUKTHON
OTBETCTBEHHOCTH W HMHbBIE CIlydad HACTYIUICHHUS OTBE OCTU TIPU OTCYTCTBHUHU
JIOTOBOPOB  (HArpuMeEp, BHEIAOTOBOPHOM OyaeT @BGTCTBGHHOCTL 3a Hemnojavy
TPAHCIIOPTHBIX CPEICTB B COOTBETCTBUU C np{?u oii 3asBKo#). Takum oOpazom,
JeIMKTHAs OTBETCTBEHHOCTh — 3TO BHU €/I0rOBOPHON OTBETCTBEHHOCTH B
Ipa)XIaHCKOM TIpaBe. c’}

BuenorosopHas OTBGTCTBG@B HACTyNaeT KakK CJEeACTBHE HapyLICHUs
0053aTENbCTB, BO3HUKIIUX U3 JIOrOBOpa, a MO JAPYT'MM OCHOBAHHSIM.
OOs3arenscTBa U3 Hpnq%ﬁ Bpena — HambOosee pacmpoCTPaHEHHBIN Clydai
BHEZIOTOBOPHOM OTB@éeHHOCTH. Hanpumep, BHeIOroBOpHBIE 00s3aTENIbCTBA
MOTYT BosHHKH@B CBS3M C TIOBPEXKJCHHEM WM YHHUYTOXKEHHEM YY>KOTO
UMYIIECTBA OM, C KOTOPBIM COOCTBEHHHK HMYIIECTBA HE COCTOUT C BUHOBHBIM
JUIIOM B OBOpHBIX OTHOWIEHUsX. [lpuuuHsAs Bpex ApyroMmy Juily, CyObEKT
HapyIaer o0y abCOMIOTHYI0 003aHHOCTh, COCTOSIINYIO M3 MPaBHIA HE MOCATaTh
H ’KHUe CyObEKTUBHbIE IpaBa (HapyLIEHUWE 4YECTH, JOCTOMHCTBA U JI€JIOBOM
penyTanuu; npaBa cCOOCTBEHHOCTH, aBTOPCKUX M CMEXKHBIX MpaB u Ap.). [loatomy
chepa mNpUMEHEHHS TaKOM OTBETCTBEHHOCTH B JACWCTBUTEIBHOCTH UIHpPE U
OXBaThIBAa€T BCE CJIy4ad BO3HUKHOBEHMsSI TPaKIaHCKON OTBETCTBEHHOCTH B CHIIY

HACTYIUIEHUS OOCTOSITENBCTB, MPSAMO MPEAYCMOTPEHHBIX 3aKOHOM (IIPH OTCYTCTBHH

JIOTOBOPA).



[IpumeHeHre BHEIOTOBOPHOM OTBETCTBEHHOCTH, BKJIIOYas €€ (QOpMbl U
pa3Mep, yCTaHaBJIMBAETCSl UMIIEPATUBHBIMU HOPMaMH 3aKOHA: OOUIUMU MpaBUIaMU O
IPaKIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTM M HOPMAaMmH, CHELUAIBHO IMOCBSIICHHBIMU
o0s3aTeNbCTBAM BCIIEACTBUE TpUYMHEHHUS Bpeaa. M3 monoxenuit ria. 59 'K PO
CJIEyeT, YTO YIOBJIIETBOPEHUE MCKOBBIX TpeOOBaHMII O BO3MEUICHUU Bpeaa
BO3MOKHO IIpM HAJW4YUU COBOKYIIHOCTH YCJIOBHW BHEIOTOBOPHOM (J:[eJIHKTso‘ﬁ)
OTBETCTBEHHOCTH: HACTYIUICHHE BpeAa KaK HEraTUBHOIO HOCJ’IGI[CTBIG JUISL
NOTEpIEBIIEr0O € OOOCHOBAaHHEM €ro pa3Mepa; MNPOTUBONPABHOCTD /I[eHI/Iﬂ
OpUYMHUTENST BpeAa; NpUYMHHAS CBA3b MEXIY BpEIOM U H@%HpaBHHM
NOBEJICHUEM NPUYUHUTENS BpEla; BUHA NPUYUHUTENS BpeEAa. % TOM OTCYTCTBHE
XOTs Obl OJHOTO M3 COBOKYIHOCTH YKa3aHHBIX 3neMeHT<?\ UJETENIbCTBYET 00
OTCYTCTBMU OCHOBAHUM Ul BO3MEIIECHUA Bpeaa. Tak, aHO B YJOBJIETBOPEHUHU
UCKOBBIX TpeOoBanuii Y. k M. B Bumy OTcyTCTBI/I@CHOBaHI/I}I JUISl TIPUBJICYCHUS
OTBETYMKA K ME€paM BHEJOTOBOPHOM OTBeTCTBe-\I?go TH 10 NPUYUHEHHOMY yulIepOy
IIOJIb30BAHUEM TOPrOBOW MAapKOM IIpH oTtoBlieHUU (ambcuUIMPOBaHHON
npoaykuuu. B cBoem pemieHun cy@x 3], 4YTO OTCYTCTBHE JOrOBOpa Ha
WCIIOJIb30BAHME  TOBAPHOMU M&lﬁ&w (3Haka) camo MmO cebe HE  MOXET
CBU/IETEJIbCTBOBATh O HE3aKOH MCIOJIb30BAHUS CIIOPHOTO 0003HaUeHUs [2].

Takum oOpazom, %o OpHbIC OTHOILECHUS TPEJCTABISIIOT COOOM JUIIb
OTHOCUTEJIbHBIE 06;13@ CTBa, T.€. CBS3bIBACT JIOTOBOPOM KOHKPETHBIX JHL, B
OTJINYHE OT BH%&BopHoﬁ OTBETCTBEHHOCTH, TJI€ CYILECTBYIOT aOCOJIOTHbBIE
0053aTeNbCTB @Hﬂe 3arpeTa NocsIraTeabCTBa Ha YyKue CyObEeKTUBHBIE MpaBa.

B YEeHUU MOXKHO BBIJCJIHUTH CIEAYIOUIME HaumOoJiee CyIIeCTBEHHbIC
paSHI/@B COJIEp’KaHUU TOTOBOPHOW M BHEJOTOBOPHOM OTBETCTBEHHOCTH.

1. OcHoBaHus BO3HHMKHOBEHUs. JlOroBOopHas OTBETCTBEHHOCTh BCErJa
IPOUCXOIUT M3 JIOTOBOPHOTO 00S3aTENbCTBA, BHEIOTOBOPHAs BO3HUKAET HE U3
JIOTOBOPA, a B CIy4yae HAPYIICHHUs] OJHUM JIMIOM aOCOIIOTHBIX CYOBEKTUBHBIX IPAaB
IPYTroro Juua.

2. B [OroBOpHBIX OTHONICHHUSIX HOPMBI 00 OTBETCTBEHHOCTH HOCST, Kak

IIPaBUJIO, JUCITIO3UTUBHBIN Xapakrep. [IpaBuna o BHEZOTOBOPHOW OTBETCTBEHHOCTH —



3TO MMIEPATHBHBIE TPEOOBAaHUS 3aKOHA, CTOPOHBI MPABOOTHOLIEHUH HE MOTYT IO
CBOEMY YCMOTPEHUIO U3MEHSATHh MpaBuja IPUMEHEHUS OTBETCTBEHHOCTH 34
OPUYMHEHHBIA Bpex WM orpaHnuyuBath uX. CrnepoBarenbHO, sBisieTcss Ooliee
CTPOTMM BUJOM HAaKa3aHUS.

3. Onpenenenne ¢hopmbl U pazmepa. [Ipu 3akaroueHun JOroBopa CTOPOHbI, Kak
[IPABUJIO, YCTAHABIMBAIOT OTBETCTBEHHOCTh 3a HEUCIIOJIHEHHME WJIM HEHAJJIeXKalllee
UCIIOJIHEHHUSI €0  YCJIOBHMI, MOIYT BBECTH HHYIO OTBCTCTBCHHOCB
IPEeIyCMOTPEHHYIO 3aKOHOJATENbCTBOM. JJoroBopHasi OTBETCTBEHHOCTDH B aeTcsI
Kak B (Qopme Bo3MemleHHs] yOBITKOB, TaKk U B (hOpMe HEYCTOMKH, a, TICHHU.
@opMbl U pa3sMep BHEAOTOBOPHOM OTBETCTBEHHOCTH YCTaH ﬂpﬁamTCH 3aKOHOM.
BuenoroBopHasi OTBETCTBEHHOCTb BBICTYNAET TOJIBKO B € BOCCTaHOBJICHUS

HApYIIEHHOTO COCTOSIHUS B MPEKHEE MOJIOKEHUE (B 1(5{/ ) WIK MYTEM BBIILIATHI

KOMITIEHCAlIUU MPUYMHEHHBIX YOBITKOB. @
4. Ilopanok NpUBJICYEHUS K OTBCTCTBeH ILOFOBopHa;I OTBETCTBEHHOCTH
peryiaupyercs OOIMMH TpaBWJIAMH O T aHCKO [IPaBOBOM OTBETCTBEHHOCTH,

HOpMaMH, perjiaMeHTUPYIOIIUMU 1@’&96 HOE TPaBOOTHOIICHHE, a TaKxke
ONpEeNeIIeTCs] HENOCPEACTBEHHO ( MOM 3aKJIHOYEHHOM CTOPOHAMH JIOTOBOPE.
BuenoroBopHasi  OTBETCTBEH @ peryiaupyercs  OOIMMH  TpaBWIAMH O
Ipak1aHCKO-ITPaBOBOM owsﬁﬂﬂocm U HOpPMaMmu, CHEUUAIBHO MOCBSIIEHHBIMU
o0s13aTeNbCTBAM Bcne@ée npuuuHenus Bpega (ria. 59 I'K PO).

3. Pa3quI4®'§sxapaKTepe OTBETCTBEHHOCTH INPU MHOKECTBEHHOCTH JIWI] Ha
CTOPOHE 107 a. 3a HapylIeHUE JOTOBOPHOIO 00s3aTEIbCTBA OTBETCTBEHHOCTH

M1, COBN\@' O MPUYUHUBIIUX BpEJ, MO 00IIEMYy MpaBULy SIBISETCS JOJIEBOM, MPH

BHEZIO PHOM OTBETCTBEHHOCTU Ha ocHOBaHMH cT. 1080 ['K PD — conmpapHoii.
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