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AnHoTanus. Heynnara anMuMeHTOB NMPUBOJUT, KaK r% 0, K 00pa3oBaHUIO
3aJJ0JKEHHOCTH, BOSHUKAIOIIEH 110 Pa3HbIM IPUYMHAM, O BUHE, TaK U 0€3 BUHBI
auna, 0O0S3aHHOTO IUIATUTH AJMMEHTHI. Ho;IBneHnbsanomKeHHocm o yIJiarte
QTMMEHTOB, 00pa30BaBIICICA MO BUHE TOTO, o o0si3aH MX IUIaTUTh, YPEBATO
IIPUMEHEHHEM K HEMY Mep ceMeHHo W, TPaXIAHCKO-IIPABOBOM WJIHU
YrOJIOBHOM OTBETCTBEHHOCTU. B z[o €' CyHIECTBYET AUCKYCCHUS MO MOBOLY
BO3MOXHOCTH HCHOJIb30BaHUs BQ%GHHO-HpaBOBBIX OTHOULIEHUSIX HHCTUTYTa
MOpPJIBHOTO Bp€/la. HECBOEBP as yrjiaTa aJMMEHTOB I10 BUHE JOJKHUKA BIICUET
OTBETCTBEHHOCTD, Hpeﬂycxgﬁ{y}o cT. 115 CK PO.

Karwuesbie cn@?}mynﬂam ATMMEHTOB, 00S3aHHOCTH POJUTENEH, CEMEHHO-
MIPaBOBOM OTB@%HHOCTL HECHQJIXKAIIEEC  HMCIOJHEHUE  AIMMEHTHBIX
00s13aTeNbCTB bl CEMEMHO-ITPABOBOM OTBETCTBEHHOCTH.
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. %KOHOI[&TCJIB B I | cr. 115 CK P® ycTaHOBWJI MOJOKEHHUE, COTJIACHO
KOTOPOMY B Clly4dae, eciu OyzaeT o0Opa3oBaHa 3aJ0JDKEHHOCTb IO aJIMMEHTHBIM
o0s3aTeNnbCTBAM M, MPU HTOM, OylIeT YCTaHOBJIIEHa BHMHA JIMIA, Ha KOTOPOE
BO3JIaraeTcsi  JaHHasi  OOS3aHHOCTh B COOTBETCTBMUM  C  COIVIAILICHHEM,

npcayCcmMaTrpuBaronium HGO6XOI[I/IMOCTI) YIUIaTbl aJIMMCHTOB, TO COOTBCTCTBYIOHICC

JIMLO JOJKHO HECTH OTBETCTBEHHOCTH 3a JAHHOE JiesiHue [2].



Cnengyer OTMETHUTh, YTO BHECEHHME B COIVIAILIEHHE, KOTOPOE 3aKIIF0YAETCS
MEXIy CTOPOHAaMHM, YCIOBUM HACTYIUICHHS OTBETCTBEHHOCTH 3a HEYILIATy
AJTMMEHTOB, a TaK)Xe MOCIEAYIOUIMX MEpP OTBETCTBEHHOCTH — 3TO HE YTO MHOE, KaK
IIPaBO CAMHUX CTOPOH, KOTOPBIE 3aKJIIOYAIOT AaHHOE coramenue. [Ipu 3Tom, 3aKkoH
IPEIOCTABISAET yYaCTHUKAM COIVIAIIEHHUsS BO3MOYKHOCTh B CaMOCTOSITENIBHOM (hopme
IPUHUMATh pEUIEHUs, K NIpUMEpy, yCTaHABIMBAaTh WIM HET B HOCJ’ICI[}HO{{I?M

OTBETCTBEHHOCTb, KOTOPAsi TPO3UT COOTBETCTBYIOIIEMY JIMILY 34 IMPOCPOUYKY YILIATHI
\>/

7
AJTMMEHTOB.
N
Bmecte ¢ tem, B . 2 cr. 101 CK P® 3akpemnneHo mnpaBuiio, COTJIACHO
L4 %%

KOTOPOMY COI'IaICHUC, KOTOPOC 3aK/IIOYAaOT CTOPOHLI 00 EIHJL’:ITG AJIMMCHTOB, B
i

ImocjacayromemM pyu HAJIMYKUHM KCJIaHWA ITOCIICAHUX MOKET OBITh U3MCHEHO.
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B TtoMm clydac, CcClIn O6pa30BaJIaCI> 3aJ0JDKCHHOCTh IIO0O AJIMMCHTHBIM
7 4
06}I3aT€J'IBCTBaM, TO JIMIIO, KOTOPOC BHUHOBHO B 3TOM, 06H3y€TC5I B COOTBCTCTBHU C

L
3aKOHOM YIUIATUTh HEYCTOWKY, KoTopas paBHa B 1/10%, BbICUMTHIBaeMOW B
AN

HOCHGIIYIOH_ICM oT CYMMBI HCBBIIIJIQAYCHHBIX AJIMMCHTOB. HCYCTOﬁKa IIOJICKUT
Paw

yIUIaTe 3a KaKIbIi J€Hb MPOCPOYKHU, YTO IPEAYCMOTPEHO MOJ0KEHUAMH 1. 2 CcT. 115
\J

CK PO. A(

AJMMEHTHI, KOTOpBIE HE ObUIM BBIIUIAYEHBI 34 MPOLICAIINNA TEPUOJ, B
L Ny
COOTBETCTBUU C neﬁCTBonumM 3aKOHOJATECIbCTBOM MOI'YT OBITh B3BICKAHBI C
%/

COOTBETCTBYIOLIETO JIMIA B IpPEAEIaX TPEXJETHEr0 CPOKa, KOTOPBIA CIEIYET C
2 W)

MOMEHTa OOpallleHHs] 3aMHTEPECOBAHHONW CTOPOHBI B cy.. [Ipu 3TOM Cy/noM AOIKHO

P

OBITh YCTAaHOBJICHO, YTO JI0 OOpaIeHHs 3aMHTEPECOBAHHOTO JIUIA B CY, CO CTOPOHBI
L 4 N4

MMOCJICAHCTO MPUHUMAIKUCL MCPBI K ITOJIYYCHUIO YCTAHOBJICHHBIX 3dKOHOM CPCICTB,
&

Ha)I;I.E\aBJleHHBIX B IOCJIEAYIOIEM Ha COJAEp>KAHHUE, OJHAKO, HECMOTpS Ha JaHHOE
O6(§FOHTGJ’ILCTBO, QJIMMEHThl HE OBUIM TOJYy4YeHbl MO MPUYMHE TOTO, YTO
COOTBETCTBYIOILIEE JINLIO YKIIOHSETCS OT JaHHOM 00s13aHHOCTH.

ABTOpOM B paMKax CBOEro Hccle[oBaHUsl Obula POAHATM3UPOBAHA
crnenu@uKa IeTaJbHOCTH aJBOKATa, OKa3bIBAIOIIEr0 HOPUIUYECKYIO IOMOIIb IO

ACJIaM, CBJA3aHHBIM CO B3bICKAHUECM aJIMMCHTOB. KOHcyHBTaHI/IOHHaH pa60Ta,

KOTOPYIO OCYHICCTBJISICT aABOKAT — O9TO AOCTATOYHO BaXHasd COCTABJIAIOIIAA



NEATEIBHOCTH YKA3aHHOTO CIIEI[UAIMCTa, ITOCKOJBbKY B TOW WJIM WHOM CTENEHU
NPAaKTUYECKM  KaXKIbId  IMPAKTUKYIOIIMM  aJBOKAaT  OKa3blBa€T yCIYrd IO
KOHCYJIbTUPOBAHHIO CBOUX JOBEPUTENEH.

Bmecre ¢ TemM B paMKax HCCIENOBaHHsA JAHHOIO BOIIPOCA IPEACTABIACTCS
BO3MOXHBIM MPOBECTU AU PEpEeHITNAINIO IEITETbHOCTH aBOKATa, KOTOPAasi 3aBUCHUT
B JAHHOM CJIy4ae OT HECKOJIbBKUX OCHOBAHMM.

1. Ilpexne Bcero, KOHCyJbTalMs MO J€JaM, CBS3aHHBIM CO 13313106axh§M
ATMMEHTOB — 3TO IepeJaya CBOEMY HEMOCPEICTBEHHOMY KIIMEHTY (I TEJII0)
ONPENEIICHHBIX CBEICHHUM, KOTOPBIE HMEKOT CTPOro IPaBOBOM X p. Taxas
KOHCYJIbTALUSI MPEAOCTaBIsACTCS B  OOJBUIMHCTBE Clly4a O WHHUIMATHUBE
JIOBEPUTEIISE U MOXKET OBbITh YCIOBHO 0003HAaY€HA, KaK «Knn%iBOKaT—KHHeHT» [7,
c. 500].

2. FOpunnueckoe KOHCYJIbTHUPOBaHUE. B ,Z[&HH% clly4ae peub HJIEeT cyry0o o
IIpoLeCcCE B3aUMOACHCTBHS, KOTOPOE ocymecwzle C MEXKIy HEIOCPEACTBEHHBIM
cyOBEKTOM OKa3aHUs yCIyT (aBOKAaTOM) U KTOM HX MOJYy4YEHUS (JOBEPUTEIIEM)
II0 II0BOAY COOTBETCTBYIOLIEH U @6 MHOW IIpaBOBOM cuTyauuu. Llenb
IOpUIAYECKOTO KOHCYJ'IBTI/IPOB&H@IO JenaM, CBS3AaHHBIM CO  B3BICKAaHUEM
AJTMMEHTOB — 3TO BBISBJICHUE %O}KHHX MyTEH, KOTOPBIE HOCAT TOJBKO CTPOTO
IIPAaBOBOM XapakTep peuieénﬁm paccMaTpuBacMOM KaTErOpUM JeJl, a TaKxke
YSICHEHHME IIyTEH U B 34KOHHBIX BO3MOXHBIX CIOCOOOB, MOCPEICTBOM KOTOPBIX
MOXKET OBITh pe aHO BBIOPAHHOE pPEIlICHHUE.

ITo mu 1@%} P.I'. MenbHUYEHKO, KOHCYJIbTUPOBAHNUE KAK BUJ JCATEIBbHOCTH
aZBOKaTa yaeT B ce0s, B MEPBYIO Ouepe/ib, JTOBEJACHUE /10 CBEACHUS KIMEHTA
COAEPXaHUs TOM WM MHOW IPaBOBOW HOpMBI. BO BTOpPYIO ouepenb, peub UIET O €€
T BAHWM, WHBIMHU CJIOBAMU — O PA3bACHEHUU IIPABOBOIO COAEPKaHUA JAaHHOU
HOPMBI U €€ BIIMSIHUU Ha KOHKPETHO B3SATYIO cuTyanuto [8, c. 37].

IIpencraBisAss B Cyzie HHTEPECHI OAHOTO U3 POAMUTENEH, K IPUMEPY, OTBETUHKA
II0 JeJaM O B3bICKAHMM AJIMMEHTOB, Ka)XIbld IPAKTUKYIOIIMN aJBOKAT JIOJKEH
YUYUTHIBATh, [0 HAIIeMy MHEHHUIO, MPEXJE BCEro, HHTEpechl peOeHKa WU

HETPYIOCTIOCOOHOTO POIUTEINSI, KOTOPHIE TIO JAHHOW KaTErOpUH NI JOJKHBI HOCHUTD



OPUOPUTETHBIM XapakTep. OIHAKO K€, B COOTBETCTBYIOLIEM CIIy4yae AESTEIbHOCTb
aZiBOKaTa MOXET OBbITh HalpaBjieHa Ha 3alUTy HMHTEPECOB HEI0OPOCOBECTHOIO
IUIaTeNblIMKa aJTMMEHTOB — CBOEro jaoBeputens. VIMEHHO mno3ToMy, MOXKHO C
YBEPEHHOCTBIO CKa3aTh, YTO IO JAHHOW KaTErOpUH JEJ aJBOKAT XOTh M IOHUMAET,
YTO 3alllUTa ONPEJECICHHBIX POAMTEILCKUX IIpaB B OTHOLIEHHWU €ro JOBEPUTEIS
OPOTHUBOPEUYUT MHTEpPECaM HECOBEPIICHHOJIIETHETO peOeHKa IOCIeIHero, . Ho,
HECMOTPS Ha 3TO, BCE e MPOI0HKAET 3allUIIATh UMEHHO uX [5, ¢. 58-59]. o b‘

ITo cOOTBETCTBYIOLIEH KAaTETOPUU J€JI POAUTEILCKUM HHTEpEC, HeMy
MHEHHIO, HE MOXET, a TAaKKE HHM B KOEM CJIy4yae HE JI0JIKE @}eCTBOBaTL
camMocCTosITeNbHO. VIMEHHO 10 3TOM mNpUYMHE aJBOKA 1&1/1 pa3peleHun
COOTBETCTBYIOILIETO CIOpa B OOJILIIMHCTBE ClydaeB OepeT nicl&o 3allUTy IpaBa u
MHTEPECH! TOJIBKO TOTO U3 POJUTENEH HECOBEPIICHHO 0 pebeHka, y KOTOpPOro
OHM B JAaHHOM CJIy4yae COBIAAAIOT HGHOCpGHCTBG%} C UHTEpecaMu U IpaBaMu
peOeHKa. \2\

B kadectBe mnpeamera 3aulUThHl CO OHBl aJBOKaTa B JAHHOM Clly4dae
CTAHOBUTCSl MPEAYCMOTPEHHOE 3aKOH@&( .cr. 60 u 87 CK P®) npaBo Ha
COJZIEp)KaHUE KAK CO CTOPOHBI poa@ﬁ B OTHOLICHHUH JETeH, TaK U HaoOOpOT: CO
CTOPOHBI COBEPILLIEHHOJETHUX (&:ﬁ B OTHOIIEHUU poauteneil. [laHHoe mnpaBo
COTJIACYETCS C HOHOXGHH}%ﬁIOBHOFO 3akoHa cTpanbl — Koncturyuuu PO [1], a
TaKKE PAIOM MEXY HBIX IPAaBOBBIX aKTOB, B YAaCTHOCTH: Jlekiapanuen npas
pebenka ot 20 H g1 1959 rona, KonBenuueid o npasax pedenka ot 20 HosOps
1989, kotopb upunnuposansl Poccuiickoit ®enepanueit 3, c. 74].

I[e@ HOCTh a/IBOKaTa, KOTOpas IOJAPa3yMeBAeT B LIEJIOM HEOOXOAUMOCThb
3amn® 3aKOHHBIX HHTEPECOB U INPaB HECOBEPIICHHOJETHUX JeTel u
H@I{OCHOCO6HOFO pOIUTENS NOCPEACTBOM TOTO, YTO OCYILECTBISECTCS 3allUTa U
caMMX HHTEPECOB HUX pojauTesned b0 aerell mnojpa3ymMeBaeT OCYILIECTBICHUE
0oco0Oro  BHJA  AJBOKATCKOW  JIEATEIBHOCTH, KOTOPBI  BO3MOXEH  IpH
po¢eCCUOHAILHOM B3aMMOJIEUCTBUN COOTBETCTBYIOILIETO MPEICTABUTENSI C MHBIMU

CY6’b€KTaMI/I COOTBCTCTBYIOIIINX Hp&BOOTHOHlCHHfI, B 4aCTHOCTH: C OpraHaMH OIICKH



U MONEYUTEIBCTBA, MPOKYPOPOM, YIOJIHOMOUYEHHBIM IO IMpaBaM peOCHKA, a TaKXKe
areHTCTBaM 110 JieJIaM HECOBEPIICHHOJIETHUX U 3allluTe UX MpaB u 1p. [4, c. 13—-14].

B nocnennem ciydae cienyeT TOBOPUTh O TIOJHOIICHHOW OBEHAJIbHAS
IOCTUIIMU, KOTOpAasl MOJPa3yMEBAeT HE TOJbKO PACCMOTPEHUE YTOJOBHBIX JIEN C
y4acTUEM JIWIl HECOBEPUICHHOJIETHETO0 BO3pacTa, HO TAaKXE HEMOCPEICTBEHHO 00
3¢ (deKTUBHON CHUCTEeMe, MEXaHU3M KOTOpOI HampaBjeH Ha 3aIIUTy IPaB pe6e}§3
Poccutickoit ®eneparuu [6, c. 111].

VYyactue aaBokara B IIpOLIECCE€ pa3pelieHus CcyJaMu coome%}omnx
CIIOPOB — 3TO CAMOCTOSITEJIbHBIM BHUJ AESATEILHOCTU, KOTOPBIN %aeTCﬂ Ha
MOCJIETHUX B COOTBETCTBHUM C 3aKOHOM. OCHOBHOH CMBIC CTHSl aJBOKaTa
3aKJIH0YaeTCs B! {Jl/

—IMpPEJOCTAaBIEHUH  CO  CTOPOHBI  TOCIEN 9 KBATU(PUITUPOBAHHON
IOPUINYECKON MOMOIIM (PU3UYECKOMY JIMILY — nou%memo KOTOPBIM BBICTYIIA€T
OJIH U3 POJIUTENIEH HECOBEPIICHHOJIIETHETO PEO

—a(pdekTuBHOM  pa3pelieHun @BHIGFOCSI MEXY  POJUTEISIMHU
HECOBEPILIEHHOJETHET0  peOeHKa 'sm a, KOTOpBIM Kacaercs BOIPOCOB
HaJJIeKAIIETO MATEPHUAIBHOTO COJI %I/m peOeHka.

B mnpomecce ocymiecTB %}I CylleOHOrO TPEICTAaBUTENbCTBA IO JejaM,
CBSI3aHHBIM CO B3LICK&HH%§MGHTOB aJIBOKATy KakK MpPEICTABUTEIIO0 OJHON W3
CTOPOH MPUXOJUTCS y@&BaTL, MPEXIE BCEro, HE UHTEPECHl CBOETO JIOBEPUTEIIS, a
UHTEPECHI pe6eH«®'§m0HHHM MpeACTaBUTENIEM KOTOPOTO SIBJSIETCS JIOBEPUTEIIb.

OcHoB €Jib, KOTOpasi CTOUT B JAHHOM clly4ae Inepejl aABOKaTypoil — 3TO
o6ecneq <\ MaTepHAIbHOTO u HaJJIeKaIIETo Osarononayuus JIUIY
HeCOE@eHHOHeTHGFO BO3pacTa.

Takum 06pazom, o pe3yabTaTaM UCCIEAOBAHUS BOMIPOCa 00 OTBETCTBEHHOCTH
3a HApylIIeHWs MCIOJHEHUS alMMEHTHBIX O0053aTeNbCTB, CIEAYeT clenarhb
CJEAYIOIINE BBIBOIBI.

AnuMmeHTHBIE 00s3aTENbCTBA CIEAYET pacCMaTpUBaTh Kak 00s3aTeNbCTBA
YJICHOB CEMbH IO COJICPKAHUIO APYT JIPyTa, B 3aBUCUMOCTH OT CUTYallUH, B KOTOPOH

OHH IPUMCHAKOTCA.



[Tox yknoHEHHEM OT yIUIAaThl CPEACTB Ha COJAEpPKAHWE AETEU WU POJUTENEH
IIOHUMAETCS HE TOJIBKO MPSIMON OTKAa3 OT YIUIAThl IPUCYKIAEHHBIX CyJIOM aJINMEHTOB,
HO U COKPBITHUE JHUIIOM CBOEro JEHCTBUTEIBHOTO 3apa00TKa, CMEHBbI pabOThl WU
MECTa KHUTEJIbCTBA C IIENIbI0 M30€XKaTh yAEpKaHUS IO HCIOJHUTEILHOMY JIUCTY,
YKJIOHEHHE C TOW e 1eJbl0 OT paboThl, COKpbITHE (Qakrta paboThl IO
COBMECTHUTENILCTBY, WHbIE MOAOOHBIE JehcTBUS. OHAKO JaHHAsT HOpPMa TakK e
TPYAHO BBINIOJIHUMA, ITOCKOJIBKY, B HACTOSIIEE BPEMsS, UMEKOT MECTO 3aKJ18;§‘

(1)I/IKTI/IBHBIX TPYAOBBIX JOTOBOPOB MM COKPBITUEC HAHUMATCIISIMU HHBIX

pa3MepoB OIUIATHI TPYAA. 09\
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