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Camo3samnmra sBISETCSI OCOOBIM CIIO 3aIATHI TMpaBa COOCTBEHHOCTH W

MHBIX BEIIHBIX MpaB, 00J1a1ar0IUM onp@sxe HOM crielU(PUKOM.

Camo3amura Kak 0COOBIH CYQB& 3alATHI TPAKIAHCKUX IIPAaB U OXPaAHSAEMBIX
3aKOHOM HHTEpPECOB BnepBH@% HOPMATUBHO BBbIJI€JICHA W 3aKperjieHa B cT. 14
I'K PO.

CniocoOsbl C&M@@TH — 93TO CHCTE€Ma JIEMCTBUM, OCYIIECTBIISIEMBIX
CyOBEKTOM rpam;@«oro rpaBsa JJisl OTPaKEHUU, TPECCUCHUS PABOHAPYIICHUS UITU

BOCCTAaHOBIJIC @OHOH(GHI/ISI, CymeCTBOBABUICTO A0 IIPABOHAPYIICHUS.

Cn I CaMO3alUTBl YCJIOBHO MOYKHO pa3feiuTh Ha IIPaBOBbIE WU
HEnp 1e. [IpaBoBble CIOCOOBI CaMO3alUTHl — 3TO JEUCTBUS YPEryJIHMpPOBaHHbIE
H MU TIpaBa; HEMpPaBOBBIE CIOCOOBI CaMO3AIUThl — 3TO ACUCTBUSA TNPSMO HE

IIPEyCMOTPEHHBIE B 3aKOHOATENBCTBE, HO HE IIPOTUBOPEYAILHAE EMY.

I'pasxxnancknM 3akoHomaTensCcTBOM Poccniickon denepanuu npenyCcMOTPEHbI
Tpu crnoco0a CcaMO3allUThl, MMEIOIIKE KOMIIEHCAIIMOHHYIO HaIPaBJIEHHOCTD:
CaMOCTOATENIbHAA IpoJaxka IpeaMeTa 3ajlora, Ipojaxa yACpKUBAeMOW BElIH,

ITPUCBOCHHUC 3a1aTKa.



Taxxe cpenu oOmerpaxaaHCKUX CIIOCOOOB 3alUTHI MpaBa COOCTBEHHOCTH U
UHBIX BEUIHBIX IIPaB MOYKHO OTMETUTh TaKOHl CHOCO0 Kak MpPU3HAHHWE OCIOPUMOMN
CIEJIKU HeJeUCTBUTEILHOM.

Tak, B apOuTpakHOM NpPaKTHKE MOCIEIHUX JIET CTajl aKTyaJlbHbIM BOIPOC O
COOTHOIIIEHUY HOPM, KAacCaroIIMXCs IOCIEIACTBUN HENECUCTBUTEIBHOCTU CHEIOK, C
Hopmami T11. 20 'K PO o 3ammre npaB cOOCTBEHHOCTH U JPYTHX BELTHBIX Hpa%pn

UX IIPUMEHEHNH. o
7

CyTp Bompoca 3akjir4yaeTrcs B TOM, 4YTO TpeOOBaHUIO O 3BpaTe

VICTIOJIHEHHOT'O TIO HEJICVCTBUTEIBHOM CHIEJIKE, OCHOBAHHOMY Ha I10JIQ X II. 2 CT.

167 T'K P®, npoTHBOpEUYUT BO3PaKECHHE, OCHOBAHHOE Ha %enonyCTHMOCTH

UCTpeOOBaHUsS OT JOOPOCOBECTHOIO MPUOOpETaTeNsl BO3 MPUOOPETEHHOTO

UMYLIECTBA. (}

B nynkre 25 [TocranoBnenus [lnenyma BBICH@ poutpaxkHoro cyaa PO or
25 ¢eBpans 1998 r. «O HEKOTOPBIX BOHPO% PAKTUKH pa3pelleHusl CIIOPOB,
CBSI3aHHBIX C 3aIlUTON MpaBa COOCTBEHHOC PYTHUX BEIIHBIX MPaB» 3TOT BOIPOC
IpEeAJIaraeTcsl paccMaTpuBaTh TAKUM @QMZ €CIIM II0 BO3ME3JHOMY JOTOBOPY
UMYILIECTBO MNPUOOPETEHO Yy HHHK\&mpoe HE HMMEJO IIpaBa €ro OTYYyXKAaTb, U
COOCTBEHHUKOM 3asIBJIEH MCK PU3HAHMM HEINCHCTBUTEIBHOU CHEJIKU KYIUIH-
MIPOJAKU M BO3BpaTe neReéa Oro NOKYIaTEI0 HMMYIIECTBA, a NPHU pPa3pelICHUU
JAHHOI'O CIopa 6yﬂ% TAQHOBJIEHO, YTO IOKYyNaTejlb OTBEYaeT TPEOOBAHUSM,
IPEABABISEMBIM N00pOCOBECTHOMY  MPUOOpETATEeN0, YTO COOTBETCTBYET
IIOJI0KCHUSM 2 I'K PO, B yA0BIETBOPEHUU MCKOBBIX TpeOOBaHUI O BO3BpATE
UMYILECT %H}KHO ObITh OTKa3aHO; €CJIM NpPU HTOM INPaBO COOCTBEHHOCTH
oI rOCYJapCTBEHHOM pPErucTpanuuy, TAaKOE pElIEeHWE Cyaa SBISIETCA
OaHI/IeM JUIS PETUCTPALIMU [Iepexo/ia MpaBa COOCTBEHHOCTH K IMOKYIaTElIo.

Kak uW3BeCTHO, HEIEHCTBUTEIBHOCTh CHCJIKU O3HA4aeT, 4To JCHCTBHE,
COBEPLICHHOE B BUJE CICIKH, HE NOPOKAAET HUKAKUX IOPUINYECKUX MOCIIEICTBUM,

T. €. HC BJICUCT BOBHUKHOBCHHUA, UIBMCHCHHA HWJIHU IIPCKPAIICHUSA I'PAXKIAHCKHUX IIPaB U

o0s3aHHOCTEN (KpOME TEX, KOHEUYHO, KOTOPBIE CBSI3aHbI C €€ HEJIEUCTBUTEIbHOCTBIO).



Cormacio m. 1 cr. 166 TK P® Bce HegeHUCTBUTENbHBIE CIEIKHU
NOAPA3ICNSIIOTCS  HAa  HUYTOXKHBIE M ocnopumbie.  HuuToxHas — crenka
HEJICCTBUTEIbHA B CHJly HOPMBI IIpaBa B MOMEHT €€ COBEpILUCHUS, IO3TOMY
CyJIcOHOTO pEIICHHS O MPU3HAHMHM €¢ HeACHCTBHUTENbHOW HEe TpeOyercs. OHa He
MO/JICKUT WCIOJHeHuo. [IpudeM npenbsBuTh TpeOOBaHUE B CyIeOHOM IMOPSAKE O
NPUMEHCHUU TIOCIEACTBUNA HEJCHUCTBUTEIBHOCTH CHEIKU BIIPABE HE Toc§<0

O

OCHOpI/IMaH CACJIKa, KaK 1 HCﬁCTBHTGHBHaH B MOMCHT €€ COBCpPIIC XO0TA U

YYaCTHHUKH CJEJIKH, HO U JIFOObIE 3aMHTepecoBaHHbIe nna [ 1, c. 54].

MOPOK/Ia€T MPABOBBIE MOCIEACTBUSA, HO OHU HOCSIT HEYCTOMYMBBIN X @sp, TaK KaK
0 TpeOOBAHUIO MCUYEPIBIBAIOIIE OMPEACICHHOIO B 3aKOHE Kpyra MHIl Takas CIeka
MOKET OBITh MPU3HAHA CYJIOM HEJIEHCTBUTEIBHOUN 1O OCHOB& , YCTAaHOBJICHHBIM
3aKOHOM, ITOCKOJIBKY 3TO BBITEKAE€T U3 CMbIcia M. 1 CcT K P®. B stom ciyuae
IIPAaBOBOW PE3YJIbTAT CIEIKH MOXET OKa3aThCs HOWTL}O AHHYJIMPOBAHHBIM, T.K.
CIEJKa HEJCUCTBUTEIIbHA C MOMEHTA €€ COBep , 1 pellIeHuE CyJia 10 JaHHOMY
BOnpocy OyAeT MMeTb OOpaTHYIO CHILY, @?OHLKO U3 COJIEpKAHUS CIIETKH HE
CIEQYET, YTO €€ ACHUCTBUE MOXKET 651'6&;) palieHo JuIlb Ha Oyjayiiee BpeMs B
cootBeTcTBUHM C 1. 3 cT. 167 'K P(I)

HuuroxHnas caenka, ucn He KOTOPOM HE HA4aTO HU OJIHOM U3 CTOPOH, HE
MOPOXKAAET HUKAKUX FOPUINYECKUX MOCIEACTBUM, OJTHAKO, €CJIM CTOPOHBI HAMEPEHBI
HAYyaTh UCIIOJHATH HWH}/IO CHEIKY W IIPY 3TOM €€ UCIIOJIHEHUE MOXKET CO3/1aTh
yIpo3y HapyuieH UM-TM00 TpaBaM, B 3TOM cllydyae Jr000€ 3auHTEPECOBAHHOE
JIMLO C Yy4YeTo noxeHud cT. 12 'K P® Bnpase 3a8BUTH B CyJl UCK O 3alPEIICHUN
HCHOHHCI@ EJIKU.

%e OJIHUM OOIIeTpaXJaHCKUM CIIOCOOOM 3allUThI IIpaBa COOCTBEHHOCTH M
I/I@ BEIIHBIX  IIpaB  ABJISIETCA  NPU3HAHUE  HEACHCTBUTENIBHBIM  aKTa
rOCyJIJapCTBEHHOI'O OpraHa WM OpraHa MECTHOI'O CaMOYIIPaBJICHUS MPU YCIOBUH,
€CJIM OH HE COOTBETCTBYET 3aKOHY WM HMHBIM MPABOBBIM aKTaMm, HapyllaeT
rpaXJIaHCKUE MpaBa U OXPAHSIEMbIE 3aKOHOM HWHTEPEChl, B TOM 4YHUCJE IIPaBO

COOCTBEHHOCTHU I'pakJaH U IOPUIUUYECKUX JIUII.



B cootBerctBun co cr. 46 KoHctutynuu PO [4] kaxaomy rapantupyercs
npaBo Ha oOXajoBaHWE B CyJe JEHCTBUI TOCYJapCTBEHHBIX OpraHoOB,
OOLIECTBEHHBIX OpraHU3alUi U JOJKHOCTHBIX JIML], HAPYIIAOLIMX [IpaBa U CBOOO/IbI
rpaxaadH. Bo3aMoXHOCTh 00’kanmoBaHusl NEUCTBUM M PEIICHU YKa3aHHBIX OpPraHOB
ABJISIETCSI OJIHOM W3 TapaHTUH oOOecredeHHs] 3aKOHHOCTU U MpaB JIMYHOCTH. ITO
03HAYaeT, YTO TPAKIAHWH WIM IOPUIWYECKOE JHIO, TPaXAaHCKHWE IIpaBa ,WIH
OXpaHs€MblE  3aKOHOM  HHTEPEChl, KOTOPBIX  HApyLIEHbl  M3JaHU he
COOTBETCTBYIOILIETO 3aKOHY WJIM UHBIM MPABOBBIM aKTaM aIMUHHUCTPATUB /KTa, a
B CJIy4asix, IPeIyCMOTPEHHBIX 3aKOHOM — U HOPMATHBHOI'O aKTa, HMG@%&BO Ha UX
ob>xanmoBanue B ¢y [5, c.14]. Y\.Q

B nacrosiiiem paszene myOnMKalydy MPEeICTOUT MPEBAPUTEILHO 000CHOBAThH
aKTyaJIbHOCTb TEMbI UCCIEAOBAHMS U CAENATh BHIBOJI O BKJIAJIE MPOIETAHHON pabOThI
B TeMy: CaMo3zaluTa rpaXxJaHCKUX Mpas.

Tak, akTyaabHOCTh TeMbl Oyaylied MyOJUKAaLMK MOKET OBbITh OINpeJesieHa
BBICOKOM TEOPETUYECKON U MPAKTUYECKOW 3HAYMMOCTBIO CAMO3AIIUThI IPAXKIaHCKUX
npaB. OTO BbI3BAHO, TE€M, YTO HHCTUTYT MpaBa COOCTBEHHOCTH II€PEKUBAET
CYILIECTBEHHBIE U3MEHEHUS: PacIIUpPsETCs] KPyTI BOIPOCOB, KOTOPHIE U3 BHYTPEHHEH
KOMITIETEHIIUU TOCYJIapCTB MEPEXOAT B 00JACTh MEXIyHApOIHOTO PEryIHpPOBaHUS;
nepectaeT ObITh OCHOBHBIM MpPH3HAK aOCOMIOTHOCTH, MPOUCXOMAAT CYIIECTBEHHBIC
U3MEHEHUsI B CTPYKType IpaBa COOCTBEHHOCTH, B IOJIHOMOYHSX COOCTBEHHUKA;
pa3BUBAETCsl MPOIECC COMMKEHUS BEUTHON U 0053aTeIbCTBEHHOM KOHIIEMIINI ITpaBa
COOCTBEHHOCTH; TOSBIIAIOTCS HOBBIE BHIbl HUMYIIECTBA, KOTOpPHIE HMEIOT
XapaKTEepUCTUKU ToBapa (MHPOpMaLUs» HOy-Xay M Ap.) U T. O. Takum oOpazom,
HAOII0JJaeTCs DBOJIIOLMSI MHCTUTYTa IpaBa COOCTBEHHOCTH B CTOPOHY Oosiee
IIMPOKOI0 €ro nNoHMMaHus. IIpu 3TOM rpakJlaHCKoe 3aKOHOAATENbCTBO CTAHOBUTCS
OpUEHTHPOBAHHBIM Ha 3AIUTY IpaB U MHTEPECOB COOCTBEHHUKA. Benp m3BecTHO,
YTO BO3MOYKHOCTb OCYILECTBJICHHs JIO00Or0 IpaBa HANPAMYIO 3aBUCUT OT TOTO,
HACKOJIbKO OHO T'apaHTUPOBAHO I'OCYIaPCTBOM.

CrouT OTMETUTh, YTO MpPaBO COOCTBEHHOCTM M HHBIX BEUIHBIX IIPaB

OXpaHsACTCsA HOpMaMu C€Ba JIK HC BCCX OTpacneﬁ IpaBa: YIrOJIOBHOIO,



YCTAHABIIMBAIOIIETO  OTBETCTBEHHOCTh 3a IMPECTYNHOE IMOCATaTelbcTBO  Ha
UMYIIIECTBO TOCYJApCTBA, IOPUIMYECKUX JIMIl U TpakaaH; aJIMUHUCTPATUBHOTO,
HAKa3bIBAIOIIETO0 MEJIKME MPOCTYNKHA TaKOro pojia; TPYAOBOTO, PEryJHpPYIOIIETo,
HaIlpuMep, MaTepUaJbHYI0 OTBETCTBEHHOCTh PAOOTHUKOB 3a MPUYMHEHHBIA HMH
paboTonarento HMMYIIECTBEHHBIH yiiep0d; 3eMenbHOoro, cemeiiHoro u jap. Ho
IIEHTPAIbHOE MECTO 3aHMMaeT, OE3yCIOBHO, TPAXKIAHCKOE MIPABO, M B €T0 PaAMKaX —
WHCTUTYT 3alllUThl IpaBa COOCTBEHHOCTH M WHBIX BEIIHBIX IIPaB, K()é()%lly
nocssineHa ri. 20 ['paxk1aHCKOro KoJIeKca.

Tak, cucremMa TIpaKIaHCKO-IPABOBOM CaMO3allUuThl rpa @knx npas
BKJIFOYAeT B ceOsl creruaibHble M OOIIerpa)kJaHCKUE CIOCQObINcamMo3anuThl. B
KaueCTBE CIEHUAIIBHBIX CIIOCOOOB ITUBUIIMCTUYECKAS HayKah«R IIUOHHO BBIACIISIET
JIBa BUJIA CIIOCOOOB:

1) BelHO-TIPaBOBBIE CHOCOOBI 3aIUTHI (BPIWK&HI/IOHHBIIZ U HETraTOpPHBIN
UCKH);

2) 00s3aTenbCTBEHHO-TIPABOBHIC bl 3aIIUTHl (CIOCOOBI  3aIUTHI,
OCHOBAHHBIC Ha OXpaHe IpaB y‘laCTHI/I@B Q)KI[&HCKOI/I CIEJIKH, a TaKXe CIOCOObI,

IMPUMCHACMBIC IJIs1 BO3MCIICHUA HHCHHOI'O BpCaa CO6CTBeHHI/IKy, BO3BpaTa

HEOCHOBATEJIbHO MPUOOPETEHH 71 cOEpeKEHHOTO UMYIIIECTBA).
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