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HECOCTOATENbHOCTH (0aHKpOTCTBA) B Poccum. 7\
KiaioueBbie c¢jioBa: HeCOCTOSTENBHOCTh (0a QTBO), 3aJ10JKEHHOCTb,

aKIIMOHEPHI (COOCTBEHHUKH ) TIPEATPHUATHM, ﬂocyﬂi’?@ CaHaIlUH.

[IpaBoBOM  MHCTUTYT  HECOCTOS ibHocTH (OaHKpOTCTBA)  SIBISIETCS
CPaBHUTEIBHO HOBBIM IS OTequTB@ paBoBOM cucremsl. Ilpouecc ero
dbopMupoBaHus u pe(bopMHpOBa}[{ poAOKAaeTCs W B HacTosiliee BpeMmsa. 3a
KOPOTKHI mepuos ObUIO n@%o HECKOJIBKO 3aKOHOB O HECOCTOSATEIbHOCTH
(OaHKpOTCTBE). HGCMOT% Ha 9TO, COBPEMEHHOE 3aKOHOJATEIIbCTBO O
HECOCTOSITEIbHOCTHU Wpomme) JaJleKo OT CcoBepuieHCTBa. MHOTHe u3 €ero
MOJIOKEHUN 1O ’&aroma KpUTUKE U TpeOYIOT BHECEHUS HU3MEHEHUH U
JIOTIOJTHEHH. MEUAECTCS HEBBICOKUM YPOBEHb 3aKOHOJIATEIIbHOM TEXHUKH,
0COOCHHO %JIJI ®denepanbHOro 3akoHa ot 26 oktsaops 2002 1. Ne 127-d3 «O
Heco@enmocm (OaHKpOTCTBE)», HEIOCTAaTOYHAsi HaydHas OOOCHOBAHHOCTH
z[Bonmero 3aKOHOJIATEIHCTBA O HECOCTOSTEIIBHOCTH (OAaHKPOTCTBE).

JledekTbl TPaBOBOTO PEryJIUPOBAHUS HECOCTOATENBHOCTH (OaHKPOTCTBA)
BJIEKYT HECTAaOWJIbHOCTh YKOHOMHUYECKUX OTHOUIEHUW, HE3JOPOBYIO CHUTYAIUIO0 B
chepe TpEeANPUHUMATEIHCTBA, HE3AIMUIIEHHOCTh CYOBEKTOB JKOHOMHYECKON

ESATEIILHOCTH.



[IpaBOBOIl HMHCTUTYT HECOCTOSITEILHOCTA (OAHKPOTCTBA) HYXKAAeTCs B
pedopmupoBanuu. [Ipu 3TOM JaHHBIA MPOECC JOJKEH OCHOBBIBATHCS HE TOJIBKO Ha
OPAKTUKE €ro peaju3alud, HO M Ha TEOPETHUYECKUX  HCCIEAOBAHMIX
HECOCTOSATEIHLHOCTH (0AaHKPOTCTBA).

B coBpeMEHHOI pOCCHUICKON HAyKe CYIIECTBYET MHOXECTBO IMMOIXOJIOB K
OTIPEICTICHUIO TIOHSITHS HECOCTOSTENBHOCTH (OAaHKPOTCTBA). DKOHOMHUYECKAs HAyKa
paccMaTpUBAET HECOCTOSITENILHOCTh (0AaHKPOTCTBO) KaK SKOHOMHYECKYTO KaTg(%o.
Opunnueckas Hayka — Kak HOPUIMYECKYI0 Kareropuwoo. JlaHHB OIXO
IPEICTaBIIAECTCS HAM HEOIIPABJAHHO Y3KUM. Qs

O

Hamra npuHImMnuanbHasi MO3UIMS 3aKIFOYAETCS B TOM, YTO HECOCTOSITENBHOCTh
(OaHKpOTCTBO)  MpeAcTaBiigseT  cOOOM  SKOHOMHUKO-IT %y}o KaTeropHio.
CrnenmoBarenbHO, aHAJIU3UPOBATh 3TO IMOHATHE HEOOXO C IOPUIUYECKOM, U C
SKOHOMMYECKOHN TOUEK 3PEHHS, U 1aBaTh EMY CHHTG3@BaHHy}0 neUHULINIO.

PaccMoTpuM  HECOCTOATENBHOCTD (6aHK22(c BO) C JKOHOMHUYECKOM TOUYKH
3peHusl. (b

B »KOHOMHMUYECKHX OTHOIIEHUSIX '&T BO3HUKAIOT MOMEHTHI, KOTJ]a B CUITY
ONpPENCIICHHBIX MPUYUH HeK0T0§\¥ CyOBEKTBl XO3SIMICTBEHHOW JEATEIHbHOCTH
OKa3bIBAIOTCS Hecnoco6ﬂm@>acnnmmbca 0 CBOMM  0053aTEIbCTBAM.
PaspemennemM Takoro poga ® cuTyauuid 3aHUMAETCS CHEHMAIbHBIM HHCTUTYT
HECOCTOSITEIbHOCTHU OTCTBAa) HEPEHTA0ENbHO pa0OTAONINX MPEANPUITHH,
KOTOPBIN Hapﬂz[yé\c306oz[oﬁ NpEeANPUHUMATENBCTBA, YaCTHOW COOCTBEHHOCTHIO
SIBJISIETCS U3  HEOOXOOMMBIX  BJIEMEHTOB  JII000M  HOpMaJbHO
@yHKHHO@ EW PPIHOYHOW YKOHOMUKHU.

Op CYLIECTBYIOILIEN SKOHOMHYECKOU JIUTEPATYPHI IO HECOCTOSTEIBHOCTH
( OTCTBY) W AHTHUKPU3UCHOMY YIPABJICHUIO I[IOKA3bIBAE€T, YTO CYILIECTBYET
MHOXECTBO  TOYEK  3pPEHUS  OTHOCHUTEJIBHO  TMOHATHS  HECOCTOATEIBHOCTH
(6aHKpOTCTBA).

Tak, mo muenuto B.I'. 3omororopoBa, HECOCTOATENHHOCTh (OAHKPOTCTBO) —
JIOJITOBAasi HECOCTOSITENIBHOCTh, OTKa3 IOPUAMYECKOr0 WM (PU3UYECKOro JHIa

IIJIaTUTh 110 CBOMM AOJIT'OBBIM 00s3aTeNILCTBAM H3-3a OTCYTCTBUA Y HUX CPCACTB. 910



OPUBOJUT K 3aKPBITHIO JCSATEIBHOCTH WIM MNPUHYJUTEIBHON JIMKBUAAIUH,
COMPOBOXKIAIOIIMXCA PACTIPOAKEH UMYyIIeCTBa [UIsl MOTalleHus TpeOOBaHMIA
KPEIUTOPOB. ABTOp OTMEYAETCs, UYTO TEPMHUH «OAHKPOTCTBO» HUCIOJIb3YETCSA TaKXKe
KaK HECOCTOSITEJIbHOCTD, IIPOBaJl, KPyIIEHUE TJIaHOB U HaJex [2, c. 43].

I[To wmuenuro I'.4. Kunepmana, b.C. CypraHoBa, HeCOCTOSITEIbHOCTh
(0aHKpOTCTBO) — 93TO (UHAHCOBAas HECOCTOATEIBHOCTh OpraHu3alluu,, €e
HECMOCOOHOCTh PACCUHMTATHCS C KPEAUTOPAMH, BCIIEJCTBUE 6ecx03ﬂﬁCTBe8{?e)
HEKBaJTU(DUITMPOBAHHOIO YIIPABIICHUS, HECIIOCOOHOCTH BBIJIEPKATh KOHK uio [3,
¢. 29]. Q\

ITo onpenenennto JI.II. KypakoBa, HECOCTOSATENBHOCTD 62&<p0TCTBo) — 3TO
JIOJITOBasi HECOCTOATENIBHOCTh, OTKa3 HpeI[HpI/IHI/IMaTeJ'IH I 10 JIOTOBOPHBIM
00s3aTENIbCTBAM H3-32 OTCYTCTBUSI CPEJICTB, (pHHquUb Kpax, pazopeHue [4,
c. 388]. @

bonee mmpokuM mnpexncrasisercs onpeq?ﬁne A.Jl. Ilepemera, KOTOpPBIN
CUHTAET, UTO HECOCTOATEIHLHOCTh (OaHKPOT %’npennpmmﬂ — 3TO HECTIOCOOHOCTH
(dbrHaHCUPOBATh TEKYIIIYIO onepauno@o NESATeIbHOCT M TIOTaCUTh CPOYHbBIC
oOs3aTenbcTBa. Kpurtepuem 6aH1q< a OH NpemylaraeT CYMUTaThb HE TOJIBKO €ro
HEIUIaTeKeCIOCOOHOCTh, HO (b&yTCTBHe CpencTB Mg oOecredeHus: TeKylen
oneparmoHHON mmenmogg%c. 176].

K uncny npoG@ﬁaKOHonaTenLCTBa 0 HECOCTOSATEIbHOCTH (OaHKPOTCTBE)
MOHO OTHECTH C OLLKE:

1. B 1 palMOHANILHBIMU TPEACTABISAIOTCS MonoxeHus: 3akona 2002 r. o
6aHKp0T(® yCTaHaBJIMBAIOIIKME, YTO TOCYJIapCTBO B 4YacTH TpeOOBaHUN 110
00s13a HBIM TUTaTeXaM NpuoOpeTaeT paBHbIE IIpaBa ToJjioca MO CPABHEHUIO C
K@pCHHMH KpEeIUTOpaMu, HO IPU 3TOM HAXOJUTCA C HHUMHU B OJHON odepenu
(TpeTheit) 1Mo yaoBieTBOpeHUI0 TpeboBanuii. [lomumo 3TOrO, rocyaapcTBo B 4acTu
TpeOOBaHMIA IO 00SA3aTEIBLHBIM IJIATEKaM TENEPh MOXKET Y4aCTBOBAThH B 3aKJIFOUCHHEC
MHUPOBOT'O COTJIAIICHMUS.

2. JIocTaTouyHO CIIOPHBIMU MPECTABIAIOTCS HEKOTOPHIE HOPMBI HOBOT'O 3aKOHA

O HECCOCTOATCIIPHOCTHM B 4YaCTH HA3HA4YCHHUA W ACATCIIBHOCTHU ap6I/ITpa)KHBIX



YyOPaBJIIOMIMX. B  4YacTHOCTH, B COOTBETCTBMM C 3aKOHOM apOMTPa)KHBIH
YOPABJISIONINN B 00sA3aTEJIbHOM TOPSAJIKE JOJDKEH SIBIATHCS WICHOM OJHOM U3
CaMOpETyJIUPYEeMbIX OpraHu3auuid. YkKazaHHoe TpeOOBaHHWE 3aKOHA, IO CYTH,
npotuBopeunt Konctutyuum P®, B coorBercTBUM cO CT. 30 KoTopoil «Kaxmblii
UMEeT IMpaBO Ha OObEIMHEHHEe, BKJIOYas IPaBO CO3[aBaTh MNPodecCHOHATbHBIC
COIO3BI JUISl 3aIIMTHI CBOMX HHTepecoB. CB0OOAA NEATENBHOCTH OOIIECTBEHHBIX
oObeMHEeHUN rapaHTupyercs». [Ipu 3TOM «HHKTO HE MOXKET OBITH HpHHy&I{%
BCTYIUICHHIO B KAKOE-TM0O 00beIMHEHUE UM TPEOBIBAHUIO B HEMY.

Crnenyer Takxe OTMETUTh, YTO B COOTBETCTBUH € [ park1aHCKU @eKCOM PO,
OJIHUM U3 OCHOBHBIX Hauall IPaKJIaHCKOI0 3aKOHOJATEIbCTB TCA MPUHIIUI, B
COOTBETCTBHHM C KOTOPHIM Tpaxkaane ((puznueckue nmua)&%pm{nqewne auna
IpUOOPETAIOT U OCYIIECTBISIOT CBOU TPaXkJIaHCKUE I BOGI/I BOJIE U B CBOEM
untepece. OHM CBOOOJHBI B YCTAHOBJIEHUU CBOUX r%p 1 00s3aHHOCTEN Ha OCHOBE
JIOTOBOpA U B ONPEECICHUN JTIOOBIX HE npOTHBOR?\ MX 3aKOHOJATEJIbCTBY YCIOBHM
noroeopa. IIpu srom B cr. 1 I'paxkmanc Koznekca P® dyerko ykaszaHo, 4TO
IpaKJaHCKHUE TIpaBa MOTYT OBITH orpa@eﬁ I TOJbKO B YCTAHOBJICHHBIX B JaHHOU
CTaTb€ CiyyasX, a MMEHHO: B u@sammm OCHOB KOHCTUTYL[MOHHOI'O CTpOS;
HPaBCTBEHHOCTH; 3/I0POBBS; II 3aKOHHBIX HHTEPECOB IPYTHX JIHIL; 00CCIICYCHHUs
00O0pOHBI CTPaHbI U 6e3on2{06oc u rocyaapctsa [1, c. 64].

3. Cnenyer Wau, 9TO HEOOXOAMMOCTh YyYacTHsl TOCyJapcTBa B
npoueaypax OaHKPORCTBA BHOCHUT CYUIECTBEHHBIE MCKa)XE€HUS B MOTHBALIMM BCEX
ctopoH. Ilo3 HEOOXOIMMBbl MeEphl IO BHEOAHKPOTHOMY YpPETyJIHPOBAaHUIO
npocpoye 3aJI0JDKEHHOCTH MPEINPUATUI MO IUIaTekaM B OIOJKEThl U HUHBIM
00s3a HbIM  ruiatexaM. JlocrarouHo  3((EKTUBHBIMU B  3TOH  CBS3M
H@T&BJ’IHIOTCH MEXaHU3MBbl PECTPYKTYpPHU3aLUHU 33J0JPKEHHOCTH, OJHAKO CTHUMYJIbI
K €€ MPOBEJCHUI0 HEJIOCTATOYHO CUJIbHBI I BCEX AKIMOHEPOB (COOCTBEHHUKOB)
npeanpusatuid. GakTUUECKU pelieHue O MPOBEACHUM PECTPYKTYPHU3aLUU Ha YPOBHE
IPEANPUATAS MOXKET OBbITh 3a0JOKMPOBAHO MHHOPUTAPHBIMU akimoHepamu. [lpu
3TOM, €CJIM B MOCIEAYIOIIEM rOCYJapCTBO MHULMUPYET NpoUeaypy OaHKpOTCTBA BCE

AKIIMOHCPBI OKaXYTCA B PaABHLIX YCIOBUMAX. HOBTOMy MNpCACTABISICTCS Ba’XHBIM



M3YYUTHh BOTPOC 00 YCTAHOBJICHWW PA3IUYHBIX TPaB B XOJ€ MpOIeayp OaHKpPOTCTBA
JUTSI AaKIIMOHEPOB, TOJIOCOBABIIMX «32» U «IIPOTUBY» MPOBEIACHUS PECTPYKTYpPHU3ALNH
3aJI0JKEHHOCTH.

4. B 3akone 2002 1. O HECOCTOATEIBHOCTH MPUCYTCTBYIOT HOPMBI O
nocynebnoir canamuu  (ct. 31). OtcyrctBME B pamMKax HOBOIO 3aKOHA O
HECOCTOSATEILHOCTH  YIIOMWHAHUW O  HEOOXOAUMOCTH  [UII  TOCYJapCTBa
IPEeIyCMOTPETh COOTBETCTBYIOIIUE PACXOAbl B (enepaibHOM OrOKETe, 10 8%4
MHEHHUI0, HE O3HAYaeT, YTO OHU HE JOJKHBI OBITH MPEIBAPUTEIHLHO OI eHBI B
Ooromkere. Takum oOpa3oM, BCTAlOT 3a7add OIICHKA MHHUM @s o0neMa

pacxoioB, KOTOpbIE CIEIyeT NPEeSyCMOTPETh B OrOIKE Q[a IIPOBEJICHHE
JNOCYJ€OHON CaHallMM, U BKIIIOYEHUS TaKUX PAcXOAOB B np\% oromkera. Kpome
TOTO, CJEAYyeT ONPEIEIUTh OIrPAHUYEHHYIO COBO CTb NpPEANPUATHNA, B
OTHOIIEHUU KOTOPBIX IpH HEOIAronpusTHOM pa@mn COOBITUH TOCYAapCTBO
HNOWAET Ha JOCYNeOHYI0 CaHAIHio, U (3TQQ €Hb Ba)XXHO) IMpPEABAPUTEIILHO
ONpEeACTUTh HEOO0XOAMMOE  COJepKaH A3aTEJIbCTB  JOJDKHUKOB  II€pe]
rocyJapcTBOM IMPU NPOBEICHUN z[ocyz[ Q
QX\
$(b Jluteparypa

Poccuniickonn ®epepanuu. Yacte mnepsas, BTOpas,

aHalluu.
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