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Moaudukanus (M13MeHEHNs) TPAKIAHCKOT0 3aKOHOAATEJIHLCTBA B 00J1aCTH

HCKOBOI1 JAaBHOCTH

AnHoTanus. B crarbe mnpoBeAeH aHaiu3 CYILIECTBEHHBIX W3MEHEHUH B
IrPKIAHCKOM  3aKOHOAATENhCTBE 00 MCKOBOM JAaBHOCTH. ABTOp OTMETHII
MOJIOKUTEIIbHBIC U3MEHEHUS HOPM rPakIaHCKOTO 3aKOHO/IaTEJILCTBA,
PETYIUPYIOIIETO UCKOBYIO JJABHOCT.

KiroueBbie cj10Ba: MCKOBas JaBHOCTh, OOMIUN CPOK, CIEIHAIBHBIN CPOK,
TEYCHUE MCKOBOW JIAaBHOCTH, IPUOCTAHOBICHUE WCKOBOW JIABHOCTH, IIEPEPHIB

HCKOBOM JITaBHOCTH.

B Xoze KOHUENTyaJIbHBIX W3MEHEHHH TIPaXKJAHCKOIO 3aKOHOJATEIbCTBA
NOJABEPIIIUCh UBMEHEHUSIM MHOTHE MoJjoxxeHus: yactu nepsoit ['K PO [1], Bximtouas
HOPMBI 00 UCKOBOM JaBHOCTH.

Cornacho cr. 195 'K P® nckoBoii JaBHOCTBIO IPU3HAETCS CPOK IS 3ALUTHI
IpaBa II0 MCKY JHMIA, IPaBO KOTOPOro HapymeHo. lcredeHune cpoka HCKOBOM
JAaBHOCTH, O IPUMEHEHMHM KOTOpPOM 3asdBJIIEHO CTOPOHOM B CIIOPE, CIyXKHUT
OCHOBAHHMEM K BBIHECEHHUIO CyJ0M peleHus o0 otkaze B ucke (1. 2 cr. 199 I'K PO).
IIpu sTOM cCrHemyeT y4WTBIBATh, YTO IMPUMEHUTH HCKOBYI JIaBHOCTH B KadeCTBE
OCHOBAHUS JUIsl OCTaBJIEHUS! TPEOOBAaHUM HCTHA O€3 YJOBJIETBOPEHUS MOXHO JINIIb B
X0Jie cyAeOHOTro mpoliecca Mo 3asBICHUI0 OTBETYMKA. B 3TOM MposBisieTcs OAUH U3
BOXHEHIIMX IPUHUMUIIOB HMCKOBOM JaBHOCTH — IIPUHLMUII JUCIO3UTUBHOCTH H
COCTSI3aTENBHOCTH B TPAXKJAHCKOM CYAONPOM3BOJCTBE, UCXOMS M3 KOTOPOrO CY[IbI

I[IaCCUBHbI B IIPUMCHCHHU HCKOBOM JaBHOCTH M HE MOI'yT IIO cBoOcH WHHUIIMATHUBC



pPEIUTh BOMPOC OO0 HMCTEYECHUW CPOKA HMCKOBOW JTABHOCTH. AHAJIOTHMYHBIC MPaBUIIA
JNEUCTBYIOT M B 3aKOHOJIATEIIbCTBE IPYTMX MHOCTPAHHBIX FOCYAApCTB, HAIIPUMED B §
214 I'epmaHCKOro rpakJ1aHCKOTO ynoxenus [2, ¢. 106]. Kak n3BecTHO, CpOK HCKOBOM
JTABHOCTH MOXET OBITh KaK OOIIMM, TaK W cHenuaibHbpIM. OOIMil CpOK HCKOBOM
JABHOCTH OCTAJICS MIPEKHUM — TPU T'0JIa C MOMEHTA, KOTJa JIULO Y3HAIO WU JOJIKHO
OBLIO y3HATh O HapyuIeHUH cBoero npasa (1. 1 cr. 196 'K PO).

Hogennbl 3akoHOAATENbCTBA CBSI3aHBl C OTPAHMYEHHEM CpPOKA HCKOBOM
naBHoctu 10 romamu co JHS HapyIICHUS MpaBa, JJIS 3alllUThl KOTOPOTO 3TOT CPOK
yctaHoBJieH (1. 2 ct. 196 I'K P®). To ectb 60omnee 10 neT cpoku UCKOBOUM JaBHOCTU B
OTHOUIEHUU JIIOOBIX MPaBOOTHOIIEHUN MpeBblIaTh He MOryT. ®denepanbHbIM
3akoHOM OT 2 HoA0ps 2013 1. Ne 302-®d3 ycTaHOBIEHO HCKIOYEHUE U3 HTOrO
paBujia, TO €CTh 3TOT CPOK HE PACHPOCTPAHSIETCS HA ClIy4yau, MPETyCMOTPEHHBIC
®enepanbHbiM 3akoHOM OT 6 mapra 2006 r. No 35-®3 «O npoTUBOAECHCTBUU
Teppopusmy» [3]. @enepanbubiM 3akoHOM OT 7 Mas 2013 r. Ne 100-®3 cratbs 199
I'K P® pnomonHeHa TyHKTOM 3, B COOTBETCTBHU C KOTOPBIM OJHOCTOPOHHHUE
NEUCTBUS, HaIpaBJICHHbIE Ha OCYIIECTBJICHUE IIpaBa, Hampumep, 3adyer,
0e3aKIeNTHOE CIUCAHUE JICHEeKHBIX CPEICTB U APYTHUE, CPOK MCKOBOW JABHOCTH JIS
3allUThl KOTOPOTO HCTEK, Hemomyctumbl [4, c. 3]. JlaHHas HOBeia cBsi3aHa C
CYIIECTBOBABIIMMHU paHee MpodJieMaMu MNPUMEHEHUS] WCKOBOM JIaBHOCTH, KOTJa
KpeauTop TpeOoBasl B3BICKAHHMS BO BHECY/IEOHOM TMOPSAKE, HAMPUMEpP, ITyTeM
0€3aKIENTHOr0 CIIMCAHUSI CPEJICTB C OAHKOBCKOTO CUeTa JOJDKHUKA.

HoBoBBeieHUsI KOCHYJINCh M TOPSIKA OMpPE/IENICHUs] Hayaia TEUYECHHUsS] CPOKOB
MCKOBOM JaBHOCTHU. B HacTosiiee BpeMsi OHO HAUMHAETCS CO JHS, KOTJa JULO y3HAJO
WU JOJDKHO OBUIO Y3HATh O HAPYIIEHUU CBOETO MpaBa, a TAKKE O TOM, KTO SIBIISETCS
HaJiye)KamuM oTBeTurkoM (. 1 ct. 200 'K PD).

Takum oOpa3om, UCTIIAM HE CTOUT OIACATHCA OIMO3/aTh C MOJayell UCKOBOTO
3asiBJICHUSI, €CJIM HEU3BECTHO, KTO SIBJISIETCS HAJICKAIIMM OTBETUYUKOM.

BBeneHo HOBOe MpaBuiio, CBSI3aHHOE C OMNPEIEIICHHEM Hayajla T€YEHHUsI CpoKa
HMCKOBOM JIaBHOCTHM TI0 TeM o00s3aTelbCTBaM, CPOK UCIIOJTHEHUS KOTOPBIX HE

ONpENENIEH WU OIpPEAeIEeH MOMEHTOM BOCTpeOOBaHMs. B 3TuX ciydasx cpok



MCKOBOM JaBHOCTH HAYMHAET HCUUCIATBHCS CO JHS MPEAbSIBICHUS KPEIUTOPOM
TpeOboBaHusT 00 KCIOJHEHUU O0053aTEIbCTBA, a B CUTYyalUsX, KOTJa JOJDKHUKY
onpenensieTcss KOHKPETHbIA CPOK MJi MCIOJHEHUs TPeOOBaHMs, TEUYEHHE CpOKa
MCKOBOM JaBHOCTH HAUYMHAETCA MO OKOHYAHUU CPOKA, KOTOPBIA MPEIOCTABIISIICS
TOJDKHUKY (203. 2 1. 2 cT. 200 TK P®). YcranoBieHo, 4TO CpOK MCKOBOM JTaBHOCTH
HE MOXET MPEBBIIATH IECATH JIET CO JTHS BO3HUKHOBEHUS 0053aTEIbCTBA.

AHaJIOTMYHbIE MpaBUIa UCYUCIIEHUS CPOKA MCKOBOW JTABHOCTH CYIIECTBOBAJIU
panee B 1. 2 cr. 200 I'K P®. OnHako B npexHel pelaKiuy Hadajao TEYEHUS CpOKa
MCKOBOM JTaBHOCTU OIPEAEISIIOCh MOMEHTOM BO3HUKHOBEHHS y KpEAUTOpa IpaBa
NpeabsIBUTh TpeOOBaHUE 00 MCIOTHEHUH 00S3aTENbCTBA, & HE JIHEM MPEIbSBICHUS
COOTBETCTBYIOILIETO TPEOOBAHUSI.

B mensix cTUMynupoBaHUS YYAaCTHUKOB TPaXXJIAHCKUX IPABOOTHOUIEHUN K
UCIIOJIb30BAHUIO AJIbTEPHATUBHBIX CIOCOOOB pa3pelieHus cropoB [5, c. 76],
OPEIyCMOTPEHHBIX  3aKOHOM,  3aKOHOJATEIeM  ONpeleieHa  BO3MOXXHOCTb
PUOCTAHOBJIEHUS TEUYEHUSI CPOKA HMCKOBOW JAaBHOCTU Ha IEPUOJ OCYLIECTBIICHHS
IpoLEeaypbl BHECYIEOHOTO pa3penieHus crnopa. B cooTBEeTCTBUU ¢ HOBOUM pefakuuen
. 3 ct. 202 I'K P® Teuenne cpoka MCKOBOIl JaBHOCTH NMPUOCTAHABINBAETCS HA CPOK,
KOTOPBIM MPETyCMOTPEH 3aKOHOM [JIsi COOTBETCTBYIOLIEH IMPOLEAYpbI, HApuMep,
Meaualuu, NOCPEeIHNYECTBA U T. 1. ECIM 3aKOHOM Tako# CpOK HE YCTAHOBJIEH, TO OH
pPaBEH IIECTH MECSALIAM CO JIHS Havalia 3TOM MPOLEAYPHI.

ABTOp OTMEYaeT, 4YTO CyAbl B CBOEW MPaBONPUMEHUTEIBLHON MPAKTUKE
KOHKPETH3UPYIOT MOPSIIOK MPOBEACHUSA AOCYNEeOHOW MPOIEAyphl YperyIupOoBaHuUs
cnopa. Tak, B OJHOM M3 pellIeHHil ObUIO CKa3aHO, YTO UCXOMS U3 COACpKaHUs 1. 3 CT.
202 TK P® gocyneOHass mpoieaypa yperyjadpoBaHUs CIopa  JIOJDKHA
OCYILIECTBJISITRCA TPU B3aUMHOM  BOJICU3BSIBIIEHMH CTOpOH. Ilomumo 3TOro
npoLeaypa, KOTOPYH0 HM30pajid CTOPOHBI, JOJDKHA OBITh MPEAYyCMOTpPEHa 3aKOHOM.
Orcroga cya mpuien K BBIBOAY, UYTO HECOOJIOJCHUE CTOPOHAMU HA3BAaHHBIX
TpeOOBaHMI JIUIITAET CTOPOHY BO3MOKHOCTHU CJIEIaTh 3asiBJICHUE O MPUOCTAHOBICHUH
TEUYEHUs CPOKA UCKOBOM aBHOCTH. [Ipu 3TOM CyZ OTMETHII, YTO JEUCTBUA KPEAUTOPA

10 HAIIPaBJICHHUIO YBCIOMJICHHA O HA4aJIC CYJOIMPOU3BOACTBA, a4 TAKIKC TCJ'IC(I)OHHBIG



MEPEroBOPhI C JIOJHKHUKOM HE MOTYT CIY>KUTh OCHOBAHMEM JJIsI MPUOCTAHOBIICHUS
TEUEHMSI CpOKa MCKOBOM JJaBHOCTH [6, C. 63].

N3 cr. 203 'K PO wuckirodyeHO YNOMHHAHUE O MPEIbABICHUM HCKa B
YCTAHOBJIEHHOM MOpPSAJIKE KaK OCHOBaHUHU MeEpepbiBa MCKOBOW AaBHOCTHU. [IpexHss
penakuust cr. 207 'K P® ycraHaBiauBaia, 4TO C HMCTEYEHHUEM CpPOKa HCKOBOM
JABHOCTU MO TJaBHOMY TPEOOBAaHUIO HUCTEKAET COOTBETCTBYIOIIMH CPOK U IO
JIOTIOJTHUTENIBHBIM TPEOOBAHUAM, TAKUM KaK HEYCTOWKA, 3aJI0T, TOPYYUTEIHCTBO H T.
n. B HOBOM penakiuu NaHHOW CTaThbU K JOMOJHUTEIBHBIM TPEOOBAHUIM TaKXKe
OTHECEHbl MPOLIEHTh. B YacTHOCTH, Ha MpakTUKEe TpeOOBaHHE O B3BICKAHUU
NPOLIEHTOB 3a TOJIb30BAaHUE KPEAUTOM SBIsIETCS Hauboliee pPaclpOCTPAHEHHBIM
JOTIOJIHUTEJIbHBIM TpeOoBaHUEM OAHKOB 1O JieJIaM O B3bICKAHUM 33J10/keHHOCTH. Ho
paHee oHO He ObUIO mpsAMo Ha3BaHO B cT. 207 'K P®. B Hacrosiee BpeMs cTaThs
207 T'K P® pnomnonHeHa MYHKTOM 2, B KOTOPOM YETKO YyKa3aHO, 4YTO B cCllyyae
MPOMYyCKa CPOKa MPEABSIBICHUS K HCIOIHEHUIO HCIOJHUTEIBHOTO JOKYMEHTa IO
[JIABHOMY TPEOOBAHMIO COOTBETCTBEHHO CUMUTAETCS HCTEKIIMM M CPOK HMCKOBOM
JABHOCTHU 110 JOTIOJIHUTEJIbHBIM TPEOOBAHUSIM.

[TogBeprivch HM3MEHEHUSIM ~CIELHMAIbHBIE CPOKM HMCKOBOM JAaBHOCTH ISt
HEJEHUCTBUTENBHBIX CHENOK. YTOYHEH CpPOK HCKOBOM JaBHOCTH ISl TNPU3HAHUS
CHEIKM HHUYTOXKHOW. I[Ipy yCTaHOBIIEHMM CpOKa HMCKOBOW HABHOCTH IO 3asBJICHUIO
TPETHETO JIUIA OTCUUTHIBATH 3TOT CPOK HEOOXOAMMO C MOMEHTa, C KOTOPOTO 3TO
JUIO Y3HAJIO WIM JOJDKHO OBLIO Y3HATh O Havalle UCIIOJTHEHUS TaKOW CACNKU. A st
JU1A, HE SIBJISIFOLIEr0oCsl CTOPOHOM CIEIKU, CPOK UCKOBOM JIaBHOCTH B JIIOOOM cllydyae
HE MOXeT TpeBbimath 10 jeT co aHsg Hayana ucnonHeHus caenku (m. 1 cr. 181 T'K
P®). HoBas Hopma BBejieHa B cT. 206 'K PO denepanbHbiM 3aKOHOM OT 8 MapTa
2015 r. Ne 42-®3, xotopas Bcrynuia B cuiy 1 urons 2015 r.: ecnu 1o UCTEUEHUU
CpOKa HMCKOBOM JaBHOCTU JODKHHK WM HMHOE OO0S3aHHOE JIMIIO TMpPU3HAET B
NUCHbMEHHON (pOpME CBOHM TOJNT, TEUEHHUE MCKOBOM JaBHOCTH HAYMHACTCS 3aHOBO.
Panee Takoil BO3MOXKHOCTH HE CYIIECTBOBAJIO, MMOCKOJIBKY COBEPIICHHE OOS3aHHBIM
JIMLIOM JEWCTBUM, KOTOPBIE CBUECTEIHCTBOBAIN O MPU3HAHUU JI0JTa, UMEIO CMBICI

TOJIBKO B TCUCHHC CPOKa HCKOBOM JaBHOCTH, W IIOCJIC TAKOTO IIPU3HAHUSA CPOK



CJIE€0BAJI0 OTCUMTHIBATH 3aHOBO. YacTWuHas yiuiaTa Jo0Jira, Kak U B MPEKHEN
pEeAaKIny, CYUTACTCS IEHUCTBUEM M0 MPU3HAHUIO J0JIFA, HO MPEPHIBACT TEUCHHE
CpOKa MCKOBOM JaBHOCTH TOJIBKO B TOM Clly4ae, €Cid MPOU3BEICHA B €ro mpeaesnax.
Ecnu ke 00s3aTeNbCTBO MCIIOJIHEHO YAaCTUYHO IOCJIE OKOHYAHHUS CPOKa HMCKOBOM
JABHOCTH, JOJDKHUK HE BIIpaBe TpeOoBaTh BEpHYTh McmojHeHHoe (m. 1 ct. 206 T'K
P®), npu »TOM 1O OCTaBIICICSA YAaCTH JOJIra TEUEHUE CPOKAa MCKOBOM JABHOCTU HE
BO300HOBIISIETCA.

Takum 00pa3om, aBTOp elle pa3 odpaiaeT BHUMaHUE HA MO3UTUBHBIC SBJIICHUS
B MPOIECCEe HM3MEHEHHUS HOPM TPaXKJAHCKOTO 3aKOHOAATENLCTBA, PErYJUPYIOLIETO
MCKOBYIO JIaBHOCTb: YCTAHOBJIEHO OOIIIee MPABUIIO O MOMEHTE Hayaljla TeUYEHHUs CpOKa
MCKOBOW JTaBHOCTH, O TIpeaeabHOM 10-IeTHEM CpOKE MCKOBOM JABHOCTH, YCTPAHEHO
YIOMUHAHHE O NPEABSIBICHUHU HCKA B YCTAHOBJIEHHOM TNOpPSJAKE, KaK OCHOBaHUU

IIepepbiBa HCKOBOM JaBHOCTH.
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