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AHHOTauMs. B 1opuamuecko JmTeparype  CIOKHIINCH JICJICHHBIE
TpaAuUMA B TOM, YTO HMMEHHO MOHUMATh MOJ NPUHUHUIIAM Ba, KOTOpBIE C
HEKOTOPOU JO0JIEM YCIOBHOCTH MOXHO NOJECIUTH Ha JIBA HAIl HUsi. OTHU aBTOPBI
CUMTAIOT, YTO MPABOBBIC MPHUHUUIIBI IIpaBa MPeL IOT CO000M HCXOIHBIE
NOJIOKEHHUSI, HEKHE JETEPMUHUpYIOLIME Hleu. B (5 XK€ BpEMsl APYrue aBTOPBI
II0JIAraroT, 4YTO IOJ INPUHLHWIIAMHU IIpaBa cnez[y\ezﬁ'oHHMaTb HEKHH «OOBEKTHUBHBIH
IOPUJINYECKUN 3aKOH, MO3HAHHBIA HOPUCT . Ha mo# B3risi1, yHUBEPCAJIbHBIM
ABJISETCA TOJAXOM, ONPEACAIOIINM @a&o pl€ NPUHLMUIIBI IOCPEACTBOM TAKUX
nedVHULINNA KaK Havaa, uaeH, ol A.

KiroueBble ciioBa: no@ecmocm B 'K, paBenctBo B I'K, perynstuBnas
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K H&CTOHM@BPGMGHH B }OpI/II[I/I‘lCCKOfI HAyKE CJIOKWJIOCH HEMAJIO ITOJAXO0J0B

¢ynkuus I'K.

U Hampasie W3YYCHHIO TNpaBa W CBA3AHHBIX C HUM SIBICHUH IIPABOBOIO
Xapaxkrep UCTEMHAsl XapaKTEepUCTUKAa IpaBa B LEIOM, U B YaCTHOCTH,
Ipax Oro mpaBa, HEBO3MOXHA 0€3 YACHEHUs TaKUX KAaTerOpUil Kak MPUHIIMIbI U

WU IIpaBa.

Cnegyer OTMETUTB, 4YTO B IOPUIMYECKOM JINTEpAType  CIIOKUIKCH
ONpPENEIICHHbIE TPAIULIHUA B TOM, YTO MMEHHO IIOHMMAaTh I10J NMPUHLMUIIAMM NPAaBa,
KOTOPBIE C HEKOTOPOW JO0JIEW YCIOBHOCTH MOYKHO IIOJACIIMTH HA JBA HAIIPABIICHMUS.
OnHu aBTOpPBHI CYMTAIOT, YTO IPABOBbIE MPUHLMUIIBI MpPaBa MPEACTABIAIOT COOOM

UCXOJHBIE IMOJOKEHUS, HEKHE aerepMuHupyromue uiaeu [1, c. 4]. B To xe Bpems



JIpyry¥e aBTOPHI MOJAraroT, YTO MO MPUHIIMIIAMU IpaBa CIEAyeT MOHUMATh HEKUU
«OOBEKTUBHBIN IOPUINYECKUN 3aKOH, IO3HAHHBIN IoprucTamu [2, c. 63].

Ha Mot B3risa, yHUBEpCAIbHBIM SABJIAETCS MOJIXO0, ONPEAESIIAIOLINNA IPABOBLIC
MPUHITUIIBI TOCPEJICTBOM TaKUX NeDUHUIIMKA KaK Hadaja, UJeu, MoJoKeHus. Tak, 1o
MHeHHIO A.®. YepaaHueBa NPUHIMIBI [paBa €CTh HU YTO MHOE KaK «OCHOBHBIE
pykoBojsiue uaeu (Havana) [3, c. 186] [1.M. PabunoBud xe cuutaer, 4To npam%ﬂe

O

INPUHLHUIIBI €CTh «PYKOBOSAIIME Havana (uaen)» [4, c. 99].

Cnegyer OTMETUTH, YTO HMCXOJHBIE HAEH IOJYy4YalOT CBOE 3a1<p@me HE
TOJIKO B JIMTEpPAType HAYYHOIO IUIaHa, HO TaKXKe B OCI)I/IHI/IaJIBH KyMEHTax
OpraHoB TOCYJAapCTBEHHOW BJIACTM W yHpaBieHUsA. B kaue puMepa MOXKHO
npuBecTy bromxeTHsld kogeke Poceurickon denepanuu, B Kb\%M 3aKPEIJICHBI P
PUHILIUIIOB, MIOCPEACTBOM KOTOPBIX ocylle T A peryJiMpoBaHue
(GYHKIIMOHUPOBAHUS OTEUECTBEHHON OFOIKETHOM CI/I@MH [5, c. 3823]. Kpome Toro,
BOIIPOC O MPUHIMMNAX MOJHUMAETCS U MpHU Bqége UM KOHKPETHBIX M3MEHEHUU B
3aKOHOAATEIbHbIE  aKThl,  HOCSIIUX HUWMHWANBHBI ~ XapakTep», T.C.
OpPUEHTUPOBAHHBIX ~ Ha  mpeobpa3s 'a&»n NPUHLIUNHAIBHBIX  TOJOXXCHUH,
COCTaBJISIFOIIIUX OCHOBY I[OKyMeHTa{ . 12].

I'paxxtaHckoe mpaBo Kak Basi OTpacib, OCHOBA 4acCTHOTro mpasa [7, c. 85],
COZIEPKUT B cebe Takue \8/H AMEHTAJIbHBIC TPUHIMIBI PErYJIUPOBAHUSI YACTHO-
IPaBOBOIO XapakTepa @606pOCOBeCTHOCTL U PABEHCTBO YYaCTHUKOB I'PAK/IaHCKO-
IPaBOBOTO OTHO@WI, HEMIPUKOCHOBEHHOCTh COOCTBEHHOCTH, HEIONYCTHUMOCTb
POU3BOJILHO QBMGH.I&TGJ’IBCTB& B 4YacTHbIE Jena, cBoOojga  JOroBopa,
Oecnpers HHOE OCYUIECTBJICHHE TPAXJTAHCKUX NpaB M UX CyJeOHas 3alnuTa,
3anpe@oyn0Tpe6neHHﬂ IpaBOM, KOTOpBIE 3aKperuieHHble B cT. 1 I'paknanckoro

ca Poccuiickoii @enepanu ¢ B BHJAE OCHOBHBIX Hayajl TI'Pa)KIaHCKOTO
3aKOHOJIATENbCTBA. B JaHHBIX NPUHIMIIAX OTPAXKAETCS TO, YTO JOJKHO OBIThH
peanu30BaHO B TPakJAaHCKO-IPABOBBIX OTHOIICHUSIX, (HOPMYJIHPYETCS KeTaeMbli
pe3yJbTaT, UTOTOBBII MYHKT PErYJUPOBAHUS B IPAXKIAHCKOM IpaBeE.

['oBopst 0 QyHKUMSIX Tpa)KJaHCKOTO IIpaBa, MPEXKJE BCEro OTMETHUM HUX

Ba*XHOCTBb B BBIIIOJIHCHHUH 3aKOHOJATCJIIBHO YCTaHOBHeHHOﬁ poOJI, KOTOPYIO TOT WJIN



MHOU IPaBOBOM MHCTUTYT WM CyOBEKT 00s3aH WCIOIHATH JUIsl CAMOCOXPAHEHUS U
CBOEro IEPCIEKTUBHOIO pa3BUTUA. JICHCTBUTEIIBHO, €CIM YyKa3aHHas B 3aKOHE
npaBoMepHas (YHKIMS KOHKPETHOI'O IOCYIapCTBEHHO-IIPABOBOTO MHCTUTYTA MO TOM
WIA MHOW NMPUYMHE BBIMOJIHAETCS JIULIb IS BUAUMOCTH, 0€3 peaibHOro HaMEepeHus
JOCTHKEHMSI TIOJIOKEHHBIX 3aKOHOM LeJeH, JMOO BBINOJHAETCS W3 KOPBICTHBIX

MHTEPECOB, pPE3yJIbTaTOM CTAHOBHUTCS pa3JBOCHHE camMoil (yHKUIUU I/I; ee

nocjeayiomas aHHUTWISALUSA, JH00 AUCHYHKUUS — HCKaKEHHUE BeKT8)a ee
7
peanu3alin U CHIBL. %
Kak cunraer T.H. Panpko, pyHkuus npaBa €CTb HU UTO UHOE anu3anus

COLIMAJIbHOrO Ha3HAYECHHs IpaBa. ITO, KaK OTMEYal aBTOP e& «JIBYCTMHCTBO
Ha3HAYCHHS TMpaBa W OCHOBHBIX HAIPABJICHHUU €ro B03)1€ %}1 Ha OOIIECTBO MU
o01IecTBEHHBIE OTHOIICHU [8, ¢. 272].

AHanu3 IOPUIANYCCKON JINTEPATypPhI II0 I[&HW npo0JieMe IMO3BOJIMIIN HaM
clenaTh BBIBOJ, 4YTO (yHKIHMHM MpaBa e% OCHOBHBIC HAIPABJIICHHUS €TO
JCATCIBHOCTH, KOTOPBIE OOYCIIOBJICHBI np§%ﬂ U neinsMu. MIMeHHO B (QyHKIUH

HaxoauT CBOC OTPaKCHUC «HOBCI[CHI/IG» KOTOPOC NUKTYCTCA OIIPCACIAIOIINMUA

€ro 3aKOHOMEPHOCTSAMHU. §¢

Xapaxktepu3ys Kateropu (@HKHI/IH rpaXAaHCKOTO MpaBa, CJIeIyeT OTMETUTD
TaKyl0 OCOOEHHOCTb, Kak \abﬁnaﬂamle B TPaXIJAHCKOM IIPaB€ HOPM, KOTOPBIE
peanu3yrT PEeryisT bynkmuio. JledcTBUTENBHO, Tpa)XKAaHCKOE IPaBO
obecrnieunBaeT WJIbHOCTb, BHOCHUT KOHKPETUKY B HOpPMaJIbHOE
(bYHKITHOHUD € MMYLIECTBCHHBIX OTHOLICHHWH, W B YaCTHOCTH, OTHOLICHHU
co6CTBeH é [TosTomy mnpeoOnagaHue OXpaHUTEIBHBIX HOPM B MAacCHBE
rpax 0- HpaBOBBIX NpEANUCAaHUM MOXET MPUBECTH K AUCOAIAHCY MEXITY
v TBYIOIIUMUA (PYHKIMSIMH W MEXaHM3MOM HX peaju3amueii, HeCOOTBETCTBHUIO
COLMAJIbHOM JEHCTBUTEIILHOCTH U MPABA.

[Tomumo mpouero B uuciae (YHKIUH TPaKTAHCKOTO TIpaBa BBIACISIOT
obmeconuanbabie (PYHKIIMH, KOTOPBIE MOTYT OKa3bIBaTh BO3JCHCTBUE HA Pa3IMUHbIC

chepbl  OOIIECTBEHHOW JKU3HU: COLMAIBHYIO, JKOHOMUYECKYIO, JIyXOBHYIO,

nmoymTrdeckyto. Kak moka3biBaeT TpakTUKa B CONHAIBHOW cdepe MPUCYyTCTBYET



00J1bIII0€ KOJTMYECTBO YCTOMUMBBIX OOIIECTBEHHBIX OTHOIICHHH, 00YCIaBIMBAIOIINX
(YHKIIMOHUPOBAHNE COLIMATIBHOM CUCTEMBI U €€ pa3BUTHE.

B cTpykType COBpPEMEHHOTO TpaKJaHCKOTO MpaBa MPHUCYTCTBYET OOJBIIOE
KOJIMYECTBO HOPM, KOTOPBIE PETYJIUPYIOT IKOHOMUYECKYIO cpepy >KU3HU OOLIecTBa.
SIpkO  BBIpaXKEHHAss HAIPABJIEHHOCTb TPAXJAAHCKOIO IIpaBa Ha  pPELICHUE
SKOHOMUYECKUX 3a7ad  OO0yCJOBI€HA €ro pojpl0 B  (YHKIMOHHPOBAHHUH
HSKOHOMUYECKOM CHCTEMBbI TOCyJapCTBa U BO3JIOKEHHBIMU Ha HETO 3az[a‘{84§q‘o
HAMpaBJICHUIO OPTraHM3AllMM YCIOBUW JUIsl YJOBJIETBOPEHHUS TPaXK /1/1 175
MaTepuaibHBIX MOTPEOHOCTEH, CBOOOJHOMY HCIIOJIIB30BAHUIO HUX C @HOCTCP'I, a
TAKXKE UMYILIECTBA I IPEANPUHUMATEIbCKON JesITelNb oc& U UHOW He
3aMpenieHHON 3aKOHOM JESTEIbHOCTH B chepe IKOHOMHKH, CUEHUIO TapaHTH
pealin3anuy rnpaBa 4acTHOW COOCTBEHHOCTH.

Mexty TeM, JOMUHUPYIOLIAs BKOHOMquCKaﬂ(byHKHI/m Ipak/1aHCKOI' o 1paBa,
[0 HalleMy MHEHHIO, HE JTOJKHA OBbITH npenﬂTcheSI K peali3aluy ero COIHaIbHOMI
dbynkmuu. B coorBercTBUuM co ct. 7 KoHcTH HAIlIE rOCYAapCTBO, MPEXKIE BCETO,
SBIISIETCSI TOCYIapCTBOM counaﬂbHHM,é&m WKa KOTOPOTO OpPUEHTHpPOBAHA Ha TO,
YTO CO37aBaTh YCIOBUS JIJIs CB060® pa3BUTHUS YEJIOBEKA, €r0 JIOCTOMHOM JKU3HHU.
B 31Ol cBsI3M He cilydailHO B JTAHCKO-IIPABOBBIX MPEANUCAHUSAX COJIEPIKATCS
MIOJIOKEHUS, KOTOpPbIE H@g)a JeHbl Ha oO0ecreueHne MUHUMAIBHOTO YpPOBHS
MaTepuatbHON o6ec%e¥mocm, JOCTUKEHHE COLHUAIBbHON  CIpPaBeIMBOCTH,
HOJACPKKI coun@p HE3aUIIEHHBIX TPaXK/IaH.

B sron @n IpU BO3JICHCTBUY I'PAKJAHCKOTO MpaBa Ha pa3Hble CPEpPhI )KU3HH
oOrmrecTBa %06XOILI/IMO CTPEMHUTBbCSI K TOMY, 4YTO oOecrneunBarh OajaHC
BKOH(@GCKI/IX U COIMAIBHBIX MHTEPECOB, MPHUCYTCTBYIOIMIUX B OOIIECTBE, C OJHOU
c@ﬂm, cO3/1aBas yCIIOBUS JJIsi OOECHEeUeHUs] KaxJA0My IpaKAaHUHY CBOOOJIHOTO
pa3BUTHUS U JOCTOMHOM )KM3HH, OXPaHy €ro 3/10pOBbs, U C APYroil CTOPOHBI, CO3AaBast
YCIIOBUS IJIsl aKTUBHOTO Y4YacTHs B OOIECTBEHHOW U3HU MHAUBHUJIOB, CTUMYJIHPYSI
HSKOHOMUYECKM AaKTHUBHBIX TpakJaH K CO3JaHMIO JIyXOBHBIX M MaTepUalIbHbBIX

LIEHHOCTEN U1 ceOs U 00IeCTBA B LIEJIOM.



[Ipu QopmupoBaHUU T'pakIaHCKO-IIPABOBBIX MEXAHU3MOB TAaKXKE CIEIyeT
YUYUTBIBaTh PABOHAJECIUTEIbHYIO HAIMPABICHHOCTh TPAXIAHCKOTO IMpaBa M €ro
CTUMYJIUPYIOILYIO HAMPaBJICHHOCTD.

Kak cnpaBemnnmuBo ormeuaer B.®D. SkoBiieB, rpak1aHCKOE MPaBO — CPEICTBO
PETryJIUpPOBAaHMS HE 3alpPETUTENTHHOTO (KaK YrOJOBHOE MPaBO) MIM OOS3bIBAIOIIETO
(kaK HaJIOroBOE IMPaBo), a JO3BOJUTEILHOrO XapakTepa. [Ipu 3Tom npeobnaganue B
FPKIAHCKOM TIpaB€ JIO3BOJMUTEIBHBIX HOPM BO MHOIOM onpez[enﬂs%‘o
PaBOHA/ICTUTEILHYIO HAIPABICHHOCTD. .

[Io o6ocnoBannomy wMuenuto C.C. AunekceeBa, 103BOJIE BIPAKAIOT
COLIMAJIBHYI0 CBOOOJY, COLIMAJIbHYIO aKTUBHOCTb JIIOACH, T b SBIICHUS, 10
«HOMEHKJIaType» COIMaJbHBIX IIEHHOCTEH Kyna Oosee Bbl(b{ U 3HAYUMBIE, YeM
3ampeThl U TeM 0oJiee TPUHYIUTEIHHBIE MEPHI BO3/IEHC Q/I ITO OOBSICHSIETCS TEM,
YTO MPABO KaK pa3 TaKoil, 10 CBOUM CBOMCTBAM, couprauaﬂmﬁ pEryJaTop, KOTOPbIi, B
IPUHIIUIE, CHOCOOEH YETKO U TOYHO 3aer1{1?p JI0O3BOJICHUSI, TIOCTaBUTh HUX B
HEOOXONMMBIE paMKH HW  TapaHTUPO UX  peambHOCTh, (AKTHUECKOE
OCYLIECTBJICHUE HaJIeKAUTUMU o6ecé$ma IOIUMHU  CpeACTBaMH. [ 'pakaaHcKoe
paBo, KaKk OTpacib YACTHOIO npa@we}omaﬂ JTI03BOJIUTEIIbHYIO HAIPABJIEHHOCTb,
CrocoOHA HAJEIUTh WHIUBUI PaBOBBIM CTaTyCOM, TIIO3BOJIAIOIIMM UM OBIThH
paBoo0JIaiaTeIIMu Ma{gn JBHBIX W JyXOBHBIX Onar, oOecneunBarOIINX
YAOBJIIETBOPEHUE UX p@%hmﬂx MOTPEOHOCTEH.

OcymiecTB CTUMYJIMPYIOIIEE BO3JEHUCTBUE, TpakJAaHCKOE IIpaBO JlaeT
MPOCTOp ISt CTBEHHOTO, B COOTBETCTBHHM CO CBOMM HHTEPECOM, MOBEICHUS
WHJVBH/]L %ﬂpOBO}KI[aIOHICPOCSI OJIaroNpUATHBIMU TIPABOBBIMH TIOCJEICTBUSIMH,
KOTJla ‘aKTUBHOE JICMCTBUE MPUBOJUT K PACHIUPEHUIO BO3MOXKHOCTEH U MOJYYEHHUIO
C@KTI/IBHHX pas.

Takum 00pa3om, MPUHILIKIIBI [TpaBa MPEACTABIAIOT COOON BHEIIHEE BhIPAKEHHE
3aKOHOMEPHOCTEN TOCYJJapCTBEHHO-IPABOBOT0 XapaKTEpa, CYIECTBOBAaHNUE KOTOPBIX
0oOyCJIOBIGHO CaMHM TPaBOM, OMPEIEISAIONMEe KaK OCHOBHBIC HAIpPaBIICHUS
PaBOBOI'O0 PETYJMPOBAHUS, TaK M €ro cojepkaHue. B MpaBoBbIX NpUHITUIIAX

0TpaxxacTCAa TO, 4YTO AOJIZKHO OBITH peajin30BaHO B O6IHCCTB€HHBIX OTHOLICHHAX.



[Ipr KOHCTPYHPOBAHMM TPAKIAHCKO-TIPABOBBIX HOPM Ba)XHO MOHUMATh, YTO
(YHKIMM TpaKJaHCKOro IpaBa OTpa)kaloTCs BO BcCeX €ro Hopmax. I'paxmanckoe
OpaBo MO CBOEH (YHKUHMOHAIBHOM MPUPOJIE SBISETCA PEryJISTUBHOM OTPACIBIO
opaBa, U 3TO O3HAYaeT, YTO MpeoOsIaJaloIMMH B MAacCHBE I'PakaHCKO-IPaBOBBIX
OPEANUCAaHUM JTOJKHBI OBbITh HOPMBI, BBIINOJHSIOUIUME PETYJIATUBHYIO (DYHKIIHIO.
3HaYNTENbHOE YBEIWYEHHE YHCIA OXPAHUTENBHBIX HOPM B TPaXXTAHCKOM IIpaBe
MOXKET TIPUBECTH K JucOanmancy MeXAy QYHKIUSIMA U WX peam/%%
HECOOTBETCTBHIO MPaBa COMMAIBLHON JEHCTBUTEILHOCTH.

Kaxnas QyHKuMs rpaXgaHCKOTO IpaBa MpeAoIpeaeacHa eIAMH U
3aJayaMM M BCErJa CTPEMUTCS K JIOCTHIKEHUIO KOHKPET COLMAJIBHOIO H
paBOBOTO pe3ynbTaTa. lIpm KOHCTpyHpOBaHUU rpamuh;% -IPAaBOBBIX HOPM
HEOOXOJMMO OTBETUTh Ha BONPOC: K KAKOMY pe3yll B KU3HEAEATEIbHOCTU
o011ecTBa MPUBENET pealu3alusl BbITOJIHAEMbIX Hj{:?ﬁ ¢yHkumii. OTBETOM MOXKET
OBITh: YJOBIIETBOPEHUE TPpakIaHAMHU HX MaTepQg BIX MOTpeOHOCTEN, CBOOOIHOE
UCIOJIb30BaHUE MX CIOCOOHOCTEH, a TaKkK IeCTBA JUIsl IPEANPUHUMATENBCKON
JESITeNbHOCTA U UHOM HE 3ampenieHHON 'a&o OM JIeSITEIBHOCTH B c(hepe IKOHOMUKH,
oOecrieueHre rapaHTHil peannsauHKB&Ba YaCTHON COOCTBEHHOCTH U JIp.

B uenom, ompenensis B pa3BuTus (YHKIUI TpakJaHCKOTO IMpaBa u
MEXaHU3M HX peanmaunzlda HO YYHMTBHIBATh NPaBOBOHM pe3yibTar. [locTtmxeHue

IIPABOBBIX pe3ynma@ 3a4acTyl0 00ECne4YrBaeT JOCTHIKEHHE COIMAJIbHBIX

pe3ynbTaToOB B paéﬁﬂmﬂx chepax KU3HHM OOIIECTBA: COLMAIBHOMN, IKOHOMUYECKOM,

JTyXOBHOU, T10 JECKOM.
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