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MCIKAYHAPOIHOC YaCTHOC IIPpaBO

IIpeameT rpaaaHCKO-NIPaBOBOIO PeryJIMpPOBaHUA B 3aKOH0naTeJBc?;
P® -
o

AnHoTanus. KpaTkuil aHamy3 HEKOTOPBIX MPUHILIMIIOB IPaXKAAHCKOIO MTpaBa U

UX JIeUCTBUSI TNPUMEHUTEIBHO K COBPEMEHHBIM HKOHO QKI/IM OTHOILLIEHUSM

[OKa3aJl, YTO MPHUHLMIBI TPAXKIAAHCKOTO IIpaBa TCS AaKTyaJbHbIM U

HEOOXOJUMBIM HHCTPYMEHTOM, KOTOPBIN MO)K% BITh UCIIOJIB30BAH U B

3aKOHOJATENbHOM, W B IPABOIPUMEHUTENBHOM ~JIEATEIBHOCTH IIPU PELICHUU

IOPUINYECKUX MpOoOJIeM YYacTHHKOB TIpa KHX NpaBOOTHOWIEHHH. ITpu sTOM
OPUHIUIIBI TPAKIAHCKOIO MpaBa H&HOH@T 0COOBIM COJEPKAHUEM.

KuarwueBsblie cioBa: anHu@pan(naHCKoro 3aKOHOJIATEIbCTBA, (PYHKIIUU

rPaXKJaHCKOI'0 3aKOHOAATEIbCT PEAMET IpakAaHCKO-IIPABOBOIO PETYyJIUPOBAHUS.
OpnHoit u3 3710 BHBIX MpPOOJEM HAYKH TPaKIAHCKOTO IpaBa SIBISETCS

UCCJIEIOBAHUE (b@&mﬁ U TPUHIUIOB TPaxIaHCKO-NPABOBOTO PETyJIUPOBaHUSA,
MO3BOJISIOIIN @)/JGOHee MOJTHO PACKPBITh COIMAIBHYIO LIEHHOCTh T'PAXKIaHCKOIO
npaBa, a é}Ke MEXaHU3M obOecrneueHuss CyObeKTaMHU TpakIaHCKOTO TpaBa
HAJJIEKAIIEr0 OCYLIECTBICHUS MTPaB U UCIIOJHEHUS 00s13aHHOCTEN.

Kak cumraer T.H. Pagpko, ¢pyHKIMs mpaBa mpeacTaBisieT coO0l peannu3aiuio
€ro COLMAJIBHOIO Ha3HAYEHUs. JTO CBOEro0 poJa JBYECIMHCTBO HAa3HAYECHMS IpaBa U
OCHOBHBIX HAIlPaBJICHUN €ro BO3ICUCTBHS Ha OOIMIECTBO U OOIIECTBCHHBIC
oTHomeHus [1, ¢ 17]

OOycnoBIEHHOCTh BO3HUKHOBEHMSI T€X WJIM HMHBIX (DYHKLIMH TpakIaHCKOro

IIpaBa CBs3daHa C HAJUYUCM CICAYIOHINX 00CTOSITEIILCTB. BO-HepBHX, rpaxxaaHCKO-



IPAaBOBOMY PETyJMPOBAHUIO MPUCYI] OCOOBIA MNpeaIMET — HWMYLIECTBEHHBIE H
CBA3aHHBIE C HHMMM HEHMYLIECTBEHHBIC OTHOLICHHUS. B CBOX0O odepenp IpeaMer
00ycnoBIMBaeT 0COOCHHOCTH (DYHKIMU TPa)KJaHCKOTO MpaBa W €ro Ha3HAYCHUE IO
NPU3HAHMIO, OCYLIECTBICHUIO U 3alUTE MOTPEOHOCTEH, MpaB U UHTEPECOB BCEX €ro
YYaCTHUKOB B c(epe UMYLIECTBEHHbIX U HEKOTOPbIX HEMMYLIECTBEHHbIX
OTHOIICHUH. BO-BTOpBIX, HanmMuue KOHKPETHBIX (YHKIUH Tpa)KIAaHCKOTO IIpaBa
0OyCIJIOBJIEHO 3a/ladaMH TOCYJapCTBa, OKa3bIBAIOUIMMH BIUSHUE Ha coum@%}o
3HAYUMOCTb I'PAKJAHCKOIO MpaBa. -

Ha pa3nuuHbIX 3Tamnax CBOEro pa3BUTHUS MEpe] rocyaapcT @wTaeT pan
3a/a4, KOTOpbIE OTIMYAOTCA II0 HJTallaM M IMPEUMYLIECT e}&) 00yCIIOBJIEHBI
SKOHOMUKO-COLIMAJIbHBIMU U MOJMTHYECKUMU MPOIIECCAaMU [\%7]. B vactHOCTH,
JUISL pEelIeHUs 3aJa4yd IPEOJOJIEHHS IOCIEACTBUI QOMI/I‘IGCKOFO Kpu3Huca,
rocylapCTBOM  MOXXET  OBITh  IIOCTaBJI€HA 4a  IOCPEACTBOM  IIpaBa
CTaOMJIN3UPOBATH  OIPEEIICHHbIE HanpaBne@ B O3KoHoMuke. HMcxons w3
KOHKPETHOTO COLMAJIbHOIO Ha3HAYEHUs JAHCKOT0 TMpaBa, (OpMUPYIOTCA
(YHKUMU FPAKIAHCKOIO MPaBa, TO €CT 'cho HbI€ HANPAaBJICHUs €r0 BO3JICUCTBUS HA
00IIeCTBEHHBIE OTHOIICHHUS [2, C. 3{}&

I'oBops 0 KJIaCCI/I(bI/IKaI_@%HKHHI\;I I'PaXXJaHCKOI'O IIpaBa, CIEIyeT OTMETUTH
pacupoCTpaHEHHOCTh nos%n 00 UX JEJIEHUH Ha PETYJIATHUBHBIE U OXPAHUTEIIbHBIE.
Mexnay Tem ecTb U U HEHUs, OCHOBAaHHBIE HAa TOM, YTO pEeryJsTUBHAs QyHKUHUsS
HE MOXET OBbITh éss‘msoBaHa 0e3 oxpaHbl, MpaBOBas OXpaHa B 3HAYUTEIILHOU
CTEIEHU COCT @ TOM, YTOOBI OBLIO Ha/JIEXKAIee TIPABOBOE PEryIMPOBAHUE

Ha B3I/, HauOoJjiee MpaBUIBHOW siBisieTcs kinaccuduxanus QyHKIUH
rpax oro mpama, npeanoxkenHas B. A. PsibakoBbiM. [lo MHeHuIO aBTOpA,
C@GT pa3ianyaTh OXPAaHUTENbHYIO, OPraHMW3allMOHHO-NIPEOOpPa3OBaTEIbHYI0 U
BOCIMTATEIbHYIO (DYHKIIMY I'PaXAaHCKOIO IIpaBa.

[IposiBnenue oOpraHu3alMOHHO-TIPe0Opa3oBaTeIbHON (DYHKIMKM MBI BHAUM B
pa3IMYHBIX IOAOTPACIEBBIX WHCTUTYyTaX TIpPa)KIaHCKOro IIpaBa, 4YTO BO MHOIOM
onpenenser cneuuduky W ux (GyHKuMid. B yacTHOCTH, OpraHu3alMOHHO-

npeoOpa3oBaTenbHas (PYHKIUS TpakIaHCKOTO TIpaBa HAXOAWT OTPAXEHUE B



pacnpeaenuTenbHON (PYHKIMU MpaBa COOCTBEHHOCTH, a TAKXKE OMPEACIsieT 0CO0YI0
POJIb JOTOBOPHOT'O 00513aTEILCTBEHHOTO MTpaBa.

OxpaHutenbHas (PYHKIUS TPaKIAHCKOTO IMpaBa JOTOJHSIET OpraHU3alMOHHO-
npeoOpa3oBaTeNbHYI0, KOCBEHHO TMPOSBISisA Cce0s HE TONBKO B OXPAHHUTEIBHBIX
IPABOOTHOIICHUSIX — 00S13aTENbCTBAX KOHAUKIIMOHHOTO U JACIMKTHOIO Xapakrepa, HO
U BO BCEX TMOJOTPACIEBBIX OPraHU3AMMOHHO-TIPEOOPA30BATEIBHBIX HWHCTUTYTaX
IpaKJAaHCKOTO MpaBa. Takue caMmoCTOSTENbHBIC MPABOOTHOIICHHUS no;mnmmgggex
ClTy4asiX, KOTrjila B paMKaX OCHOBHOT'O IPABOOTHOIICHHS OXPaHUTEIbHBI /aHI/ISM
y’Ke HE MOXET peajn30BaThcs B MOJHOU Mepe. Hampumep, ecnu B ue Topyu
BEUIM COOCTBEHHUK YK€ HE MOXET B paMKax Bemﬂo&ﬁpamomomeﬂm
BOCCTaHOBUTH HAPYHIEHHOE IIPABO. 7\

Peanuzanmst  oxpanutenbHONM — QYyHKIMHA B Ha HE TOJBKO B
KOMIICHCAlIUOHHOM ~MEXaHW3ME, HO M TaKke pbB PABO3AIIUTHBIX Mepax
OJTHOCTOPOHHETO XapakTepa. Takue Mepsl npe;@mm co0o# TEeUCTBUS, KOTOPHIC
peanu3yroTcs CyOBbEKTaMU TPaXITAHCKOTO a Ha CaMOCTOSITEILHOM OCHOBE, B
OJTHOCTOPOHHEM TIOPSIIKE C IENbIO npe@'%n HapyIIEeHUs CYObCKTUBHBIX TIPAB WIIH
yIpO3bl UX HAPYUICHUS, U UX z:wm@ero BOCCTAHOBJICHHS TIyTEM W3MEHEHUS WU
OpeKpalieHus:  MPaBOOTHOII ,  KOTOpBI  COOTHOCHTCS C  XapakTepoM
IpUYKUHSIEMOro Bpena [3, c\g

Peanuzanus np@@mnmmx MEep OAHOCTOPOHHEr0 XapakTepa MPOUCXOJHUT,
Kak  TpaBHIIO, 6’& CYLIECTBYIOIIEM  OpraHU3allMOHHO-TIPE0Opa30BaATEIHLHOM
PaBOOTHOIIIE HE TIOPO’K1ast PXU ATOM HOBOTO OXPAHUTEIHHOTO.

Tax Opa3oM, (PYHKIIMU TPa)KJAHCKOTO IMpaBa MPOSBISIOTCS HE TOJBKO B
KOMII WOHHOM acCleKTe, HO M B IEPBOHAYAIBHOM IPECEKATCIIbHOM, ITyTEeM
n@eHeHm K HApYIIUTEISIM KaK CPEACTB TOCYJAapCTBEHHOTO MPUHYXACHUS, TaK U
NPUMEHEHUS! CYObEKTaMU TPakJIaHCKOTO IpaBa OJHOCTOPOHHMX IPABO3AIIUTHBIX
JECUCTBUM.

[Ipy 5>TOM BO3MOXHO JIOOPOBOJIBHOE HCIIOJIHEHHE 0053aTeNbCTB, a
BEPOSITHOCTh HCIIOJIb30BAaHUSI MEXaHHW3Ma TMPUHYXKACHHS B Clydae TPaXkJIaHCKO-

ITPaBOBBIX OTHOILICHUI BBICTYIIACT B KA4YCCTBC O6HIGFO OXPAaHUTCIIbHOI'O MCXaHHU3MaA.



Tonpko B TOM cilydae, KOrjaa CyObEKT B JOOPOBOJIBHOM NOPSAJIKE OTKAa3bIBACTCA
BO3MECTUTh IPUYMHEHHBIM BpeA, 3allyCKaeTCsl MEXaHU3M  OIPEAEICHHOrO
OXPaHUTEIBHOTO OTHOILICHHUS.

['oBOpss 0 mpuHUMIAX T'PaXKAAHCKOTO IPaBa, CIEAYET OTMETUTh, YTO K HUM
TPaJULMOHHO OTHOCSITCSI IIOJIOKEHUS, yCTaHOBJIEHHbIE CT.1 ['paxxaaHckoro xojekca
P®. 510 npHHOIMOBI PaBEHCTBA YYACTHUKOB TPaXAAHCKUX ITPABOOTHOILIECHUM,
NO0OPOCOBECTHOCTH  HMCHOJHEHMS UMMM  OOS3aHHOCTEH, HerHKOCHOBisH "
COOCTBEHHOCTH,  CBOOOJBI  JOTOBOpPA,  HEAOMYCTUMOCTH PO ‘gnoro
BMEMIATEIbCTBA KOTO-TMO0 B YacTHBIE Jea, He0OXOIUMOCTH 6ecn6%bcTBeHHoro
OCYILIECTBIICHUS TPaXXIaHCKUX IIpaB, OOECIEUEHUs BOCCTAHOBJICHUS HapyIIEHHBIX
paB, UX CyJ€OHOM 3allUThI, a TAKKE HEKOTOpPbIE UHbIE 00Hb\§mara}0mne Hayasa
(HEIOMyCTUMOCTH  3JIOYHNOTpEOJICHUSI  IPaBOM, <;:LI ci1aboil  CTOPOHBI
I'Pa)/1aHCKOI'0 IPABOOTHOLIEHMUS). (b

Tak, npuHuMn oOecrnedyeHus BOcCCTa o&um HapyLIEHHbIX IIpaB, HX
CyJleOHOM 3aluThl BBICTYNAET TapaHTO BEKTUBHBIX IIpaB, MOJPa3yMeBaET
TpeOOBaHHE O HEOOXOIUMOCTH @ Or0 M MaKCHUMaJlbHO  BO3MOXKHOTO
BOCCTaHOBJICHMSI HapyIICHHs IpaBa..YUYaCTHUKH IPAKJAHCKMX OTHOUIEHUH MOTYT
UCIIOJIb30BaTh JIHOObIE HpGH@GHHHG 3aKOHOM (OpMbI M CIOCOOBI 3aIIUTHI
CBOMX IpaB. O
Coboga HOFOW — KJIACCHMYECKH IPUHLMUI, HAa KOTOPOM OCHOBAaHO
JIOTOBOPHOE npaB@’%onbmHHCTBa COBpPEMEHHBIX rocyaapctB mupa. CyTb JaHHOTO
IIPUHLONANA C T B TOM, 4YTO CYOBEKTBl CBOOOJHBI B pELIEHUWM BOIpPOCa O
BCTyHJIe}{I@ noroBopHble orHomeHus. Kak ormedaer A.A. Boisoc, onHoil u3
BXHEUIIMX 3a7a4 NpUHLMIA CBOOOBI I0rOBOpAa HA COBPEMEHHOM JTarle pa3BUTUSA
F@IaHCKOFO mpaBa SBISIETCSA COOJIIOICHHE TapaHTHil BO3MOKHOCTH BhIOOpa (POpMBI
U TIOpsIIKA 3aKJIIOUEHUS COIVIALIEHMs: CTOPOHBI II0 CBOEMY YCMOTPEHHUIO MOTYT
pEIINTh, COCTABUTH JH TPATUIMOHHBIN «OyMakKHBII» JOTOBOP WM HCIOIH30BATh
COBPEMEHHBIE TEXHOJOTMU JUI1 3aKIYEHUS JIOrOBOpa M IIOCIEAYIOLIEro €ro

vucnoiHeHus [4, c. 5]



[Mpuauun goOpocoBecTHOCTH. OOMMM TPAaBUIOM TPaKJAHCKOTO TpaBa
OOJBIIMHCTBA TOCYAAPCTB MHUPA SBIISIETCS TOCTYJAT O TOM, YTO IPHU YCTAaHOBJICHUH,
OCYLIECTBJICHUU M 3alIUTE TPAXKAAHCKUX MPaB M MPU HCIOJIHEHUHM TPakJIaHCKUX
00s3aHHOCTEM YYACTHUKM TPAXTAHCKUX TMPABOOTHOIICHUN JOJIKHBI JI€HCTBOBATH
T00pOCOBECTHO.

[IpuHuun 3amuThl c1abo0il CTOPOHBI TPakJAaHCKOro mpaBooTHOIIEeHHs. C
OPUHLUIIOM JOOPOCOBECTHOCTH TE€CHO CBSI3aH IMPUHLHII, B COOTBETCTBUU C Kg@
cyOBekTy, oOnajaromeMy MEHbUIMMU  BO3MOXKHOCTSIMH IO  cpa IO C
KOHTPAreHToM, JO0JDKEeH ObITh MPEI0CTaBIECH OCOOBIN MPaBOBOIA pema@TOM qucIie
rapaHTUPOBAHBI IOMOJIHUTEIbHBIC MPaBa.

CyuiecTByeT TOYKa 3peHUs] O TOM, UYTO B COBpeMeHHLb\%HOBmIX MOSIBJICHUE
BO3MOXHOCTEH 3aKJIIOYEHHUS] JIOTOBOPOB B  JJIEKT dbopmMe Ha oOCHOBe
CHEIHUAIBHOTO MPOTPAMMHOTO KOJA HE HOSBOH}IC% MOJIHOM Mepe pean30BaTh
MPHUHIINI 3aIIUTHI CIa00i CTOPOHBI rpancz[ch paBOOTHOHleHI/IH [5, c. 32-60].
Xotst 6marofaps TakKUM BO3MOXKHOCTSIM 6I>ITI> CO37aHbl HOBEMILINE METOJIbI
OXpaHbl IMpaB CiadbIX CTOPOH, 6&91/1 ep norpedurens. JlelcTBUTENBHO,
KOMITBIOTEPHAs IPOrPaMMa, o6ecn IOHIaH UCIIOJIHEHHE JI0TOBOPA, B YACTHOCTH,
croco0Ha MPOBEPUTH K&‘ICC”§&OHI/I‘IGCTBO Ha3HAUYEHHWE TOBAPOB, TEM CaMbIM

Cc0O34aTb I[OHOJ'IHI/ITCJ'IBHBIQ aJ'I TPOHHBIC MCXAHHU3MblI OXPaHbl HMHTCPCCOB clraboi

CTOPOHBI. ®‘2\

Bwmecre ¢ %a MPaKTUKE MOTYT BO3HUKHYThH MPOOJEMBI MPHU 3allUTE MPaB
notpeouTene OpUMEp B IUIAHE YCTAHOBJIEHHUS HAJUICKALIEr0 HWCIOIHEHUS
00s13aHHO éﬂ(bOpMHpOBaTB norpebutens. 3apyOekHbIe aBTOPHI yKe 3a]1aBaJIUCh
BOIIP , KaK MPOBEPUTh, YTO MOTPEOUTENH ObUI MPOUH(POPMHUPOBAH O IIEHE U
ymx WCIIOJIB30BAHUSL IPOAYKTA, KOTOPBIH aBTOMAaTUYECKU IPEAOCTABIIACTCS
IpU TIOMOIIM TAKUX TEXHOJOTHWH, KaKk OJIOKYEeWH WM CMapT-KOHTPAKTHI [6, c. 28].
Cuuraro, 4TO B TaKOM CHUTyaluu JeJI0Bas M IPAaBONPUMEHUTEIbHAS NPAKTHKA
JOJDKHAa BbIpaOoTaTh OOLIME €IWHBIE IMpaBWiIa TOT0, Kak YCTaHOBUTb, YTO

uHpopManisi B DJIEKTPOHHOM (opMe [0BeleHa [0 MOTPEOUTENsT HaIeXKAIIUM

oOpazom.



B kauectBe mpuMepa MOXKHO IPUBECTH JOTOBOP CTPAXOBAHUs, 3aKJIIFOYEHHBIN
OpU TOMOIIM TexHojoruu OnokueiiH. CepBUC aBTOMAaTHUYECKM IPUBEIET B
UCIIOJIHEHHE TaKOM JOroBOp, KakK TOJBKO IPOM30HAET HeoOxoaumoe ycinoBue. B
YaCTHOCTH, BBIIUIATA CTPAXOBOIO BO3MEIIECHMS B CIydae IITOPMA WM WHOTO
CTUXUHHOro OeAcTBUsl OylneT NpOM3BEJEHAa aBTOMATHUYECKU IPU BO3HMKHOBEHWUHU
COOBITHS, MPeyCMOTpEeHHOro AoroBopoM. ITorpebutens Oyzaer 3amuieH OT OTKa3a
CTPaxOBOW KOMITAHUM IPOU3BOAUTH BBIILIATY. 0%

[ToablTOKMBast CKa3aHHOE, OTMETUM, 4TO (YHKUUU rpamnch@ npaBa
ONPENEIAIOTCA, HCXOAS U3 COUMAIBHOIO HA3HAYEHMS TPaKIaH @\ IpaBa B
3aBHCUMOCTH OT HalpaBJIEHUM €ro BO3IEHCTBUS Ha OOIECTBEHHBIE QTHOLIEHMUS.

@yHKIMH FPAKIAHCKOTO ITpaBa MPOSIBISAIOTCS HE TOHL&Q OMIICHCALMOHHOM
aCIleKTe, HO W B IEPBOHAYAIBHOM IIPECEKATEIbH ,Q[yTeM IIPUMEHEHUA K
HapyLIUTENSIM KaK CPEICTB T'OCYIAapCTBEHHOIO Hp%)KIIGHI/IH, TaK U IPUMEHEHHUS
CyOBbeKTaMH Tpa’kJaHCKOTO MpaBa onHOCTopOHQ?‘ paBO3alMTHBIX AercTBUM. 1Ipu
3TOM BO3MOXHO JIOOPOBOJIBHOE HCIOJ € 00s3aTenbCcTB, a BEPOSTHOCTD
UCIIOIb30BaHUsl MEXaHHU3Ma anHyX@'ésm B Clydae TIpPaKIaHCKO-IIPAaBOBBIX
OTHOILIEHUH BBICTYIIAET B KaquTBKb&xero OXPAHUTEIBHOIO0 MexaHu3ma. TOoJIbKO B
TOM Cllyyae, Korja cyObeKT B POBOJIBHOM IIOPSIAKE OTKA3bIBACTCS BO3MECTUTH
IPUYMHEHHBIA BpEN, 3ar\151< €TCA MEXaHNU3M OIPEIEIEHHOIO OXPaHUTEIBHOIO
OTHOLLICHHS. Opra}@émOHHo-npeo6pa3OBaTeana>1 (GYHKIUS ~ TOJBKO  BO
B3aMMOCBSI3H € éﬁaHnTeﬂbHoﬁ peaIM3yOT COLMAIbHBIE 3aJa4d IIPABOBOIO
peryJIMpoBaH Q

Kp aHAJIN3 HEKOTOPBIX IPUHIIUIIOB IPAKIAHCKOIO IIpaBa U UX JIEHCTBHS
npnM@eano K COBPEMEHHBIM 3KOHOMHUYECKMM OTHOILUECHHSM IIOKa3al, 4YTO
n@mnm rpaXkJIaHCKOrO TIpaBa OCTAlOTCAd AaKTyaJlbHbIM U HEOO0XOIAMMbBIM
MHCTPYMEHTOM, KOTOPBIH MOXKET OBITh HCIOJB30BaH U B 3aKOHOJATEJIbHOW, U B
MPABONPUMEHHUTEIFHOM JEATEIBHOCTH MPU PELICHUH IOPUINYECKUX MPOoOIeM
YYaCTHUKOB TPAKIAHCKUX IPABOOTHOLICHHWM. [Ipy 3TOM NpHHIMIIBI TPa)KIaHCKOTO

ITpaBa HAITOJIHAKOTCS 0COOBIM COACPIKAaHHUCM.
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