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AHHoOTauMs. B naHHOM cTaThe aBTOP MPOBOAUT AHAIN3 IIPAB %ﬂaHHOCTeﬁ
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B J10peBOJIIOIIMOHHBIN MEPUO CTaTYy: OJIHUTEJISI 3aBEIIAHUS CBS3BIBAJIA C
peACTaBUTENILCTBOM. HekoTopbie a@m CUMTAIU, YTO MCIOJHUTEIbP — OJTO
MIPEJICTaBUTEIb 3aBeIaTes, prr@ﬂpeHCTaBHTeHI/I HacJlIeIHUKOB. B coBeTckuit
MEpUOJT CYIIECTBOBAJIO MHEH COTJIACHO KOTOPOMY HCHOJIHUTEIb 3aBEIIAHUS
JNEUCTBYET B O6HleCTB6231 uHrepecax. OcnapuBas MNO3ULUIO HMCIOJIHEHUS
3aBeIIaHMs Kak npe@menbcma, aBTOPHI OOOCHOBBIBAIOT 3TO CJCAYIONTUM
o0Opazom: HpGﬂC@‘TGHBCTBO BO3MOXXHO TOJBKO MEXIY JKUBBIMU JIHOJbMH,
HACJIETHUKU T KaKUX-JINOO0 MOpyYEeHU UCTIOIHHUTETIO |3, c. 32].

ITo éeMy MpaBUy MCIOJHEHUE 3aBEIIaHUsl OCYIIECTBISIETCA €ro
Hacle aMd, KOTOPBIM 3aBeliaHo umyiiecTBO. OJHAKO HacIeqoAaTeNlb HUMEET
n@ B 3aBEIIAHUH YKa3aTh CICIUAIBHO YIIOJHOMOYEHHOE JIUIO HA OCYIIECTBICHUE
€ro NocjeaHEeN BOJIM — UCIIOJTHUTENIS, 4TO noareepxaaercs .1 cr.1134 I'K PO.

NHCcTUTYT  WCHOJNIHMUTENST  3aBeUlaHUs  MOPEIyCMOTPEH  IPakJIaHCKUM
3aKOHOJIaTEJILCTBOM B IIEJISIX Ha/JIeXaIlero MCIOoJHEeHUs 3aBenianus. Kpome Ttoro,

BBCICHUC JaHHOT'O HHCTUTYTA B HaCJICACTBECHHOM ImpaBc O6YCJ'IOBJ'ICHO

3(1)(1)CKTI/IBHOCTBIO HUCIIOJTHCHHA 3aBCIIaHUA B CBA3HM C TCM, YTO MCIIOJIHHUTCIIb 3a CUCT



CBOETO TMPABOBOTO IOJOKEHUS HMMEET BO3MOXXHOCTh HE JOMYCTUTh KOH(JIHKTHI
MEXy HaciegHukamu [4, c. 76].

HorapuanpHas mpakTMka CBUJIETEIBCTBYET O TOM, YTO Ha3HAYCHUS
3aBeniaTtesieM AylIeNnpuKa3uruka CBOEro BoJenu3bsBiIeHUs B Poccuiickont denepanuu
HE SIBJISIETCS] PACIPOCTPAHEHHBIM SIBIICHUEM M TJIABHBIMHM HMCTIOJHUTEISIMU 3aBEILIAHUS
SBJISIFOTCS. HACJCMHWKU. OTOT (akT uMeeT MecTto ObITh, korma B Poccum,
CpPaBHUTEIIBHO HEJIABHO, IPABOOTHOIICHHS COOCTBEHHOCTH HE Pa3BHBAJIUCH, 183§ay
rpak/iaHe HE TaK 4acTO 3aJyMbIBAJIUCh O COCTABJIICHUU 3aBECIIAHUS, HE TO /y>1<e 0
TOM, 4TOOBI TpHOETaTh K MHCTUTYTY UCIIOTHUTEIS 3aBenanus [2, c.1

[To neicTByOIIEMY 3aKOHOIATEIBCTBY HCHOHHHTGHCB&GM&HI/I}I MOKET
OBITH TOJILKO JieecIOCOOHOE (HPU3NUYECKOE JIUIIO.

CTOUT OTMETHUTh, UTO B HOPUIUYECKON JIUTEpaT Q)KHO HaOII0/IaTh TOUYKY
3pEHHUs, COIVIACHO KOTOPOM, KPUTHUKYETCS OI‘paHI/I‘IWG B CyOBEKTHOM COCTaBe, U
npejyiaraeTcsi BHECTU HW3MEHEHHE B 3aK0H0)JQ2'Q§$CTBe, a MMEHHO, B KadeCTBE
TyIIenpruKa3zyruka paccMaTpuBaTh €IIe U nueckoe yuno. IlognepxkuBas 3TO
NpeAJIOKEHUE, CUUTAI0, UTO Iopnz[nqec%'&r 0 B KaueCTBE JAYyNICPUKAZUNKA UMEET
PAI MPEUMYIIECTB 110 CPABHEHUIO @erI/IKaSHHKOM-Fp&)KI[aHI/IHOM.

Bo-nepBbix, nymenpn@-rpamnaHHH MOXET yMEpEeTh N0 HCIOJHEHUSA
pacropsiKeHusl, B TO BpeM;{éaK IOpUJIMYECKOE JINIO 001aAaeT HEKOM CTaOMIIBHOCTBIO
B CBOEM nonomeﬂ%‘zﬁ CyIIECTBOBaHUHU. BoO-BTOpBIX, CIENMATU3UPOBAHHAS
opraHu3anus CM%sx o0ecrneynTh KaueCTBEHHOE MCIOJHEHHE, B TO BpeMsl Kak
OOBIYHBIN I'pa WH 329aCTyI0 HE 00J1afjaeT CrienuaibHbIMU 3HAHUSIMHU U OTTBITOM B
onpenenig obmactu [6, c. 74].

EMPUKA3YUKOM MOXXET BBIOpaTh 3aBelllaTeNlb M3 YWClia HACJICIHUKOB IO
3@%}4}0, W3 YUCJla HACJEHUKOB 10 3aKOHY WJIM JIMIIO SIBJIIETCS IOCTOPOHHUM T10
OTHONIIEHUIO K HACJICIOBAHUIO ITyTEM YKa3aHHUsI 3TOTO JIMIIA B 3aBEILIAHUMU.

B cootBerctBum ¢ a63.2 m.l cr.1134 'K P® cornacue rpaxxnaHuHa OBITH
WCITOJTHUTEJIEM 3aBEIIaHUsI MOKET OBITh BBIPAXKEHO OJTHUM M3 CISTYIONINX CIIOCOOOB:
«B €ro COOCTBEHHOPYYHOM HAJMUWCH HA CaMOM 3aBEIIaHWU;, B 3asBJICHUH,

MMPUIIOKCHHOM K 3aBCIIAHUIO; B 3ai4BJICHHHU, I1I0JJAHHOM HOTAPUYCY B TCHCHUC MCCALlA



CO JHS OTKPBITHS HACIEACTBA. | pakIaHWH MPU3HAECTCS TAKXKE JABIIUM COIJIACUE
ObITh MCIIOJTHUTENIEM 3aBEIAaHUs, €CJIM OH B TEYEHHE Mecslla CO JHS OTKPBITUS
HacJeACTBa (PaKTUUECKH MPUCTYIUI K UCTIONHEHUIO 3aBetanus» [1].

Bce nelicTBUS WCTIONMHUTENS 3aBEMIaHUS JIODKHBI OBITh OCHOBaHBI Ha

3aBCIIaHWH, HA3HAYCHHBIM HCIIOJHUTCIICM, W YIAOCTOBCPCHBI CBUIACTCIILCTBOM,

KOTOPOC BbIAACT HOTAPUYC.
Tak kak AYHICIIPUKA3YUK HKMMCCT Ba>XHOC 3HAYCHHC B OCYHIGCBJdeH
. 7
IMIOCJIICAHECH BOJIM HaACICOAoAarciiad, 3aKOHOOATCJIb MW HAACITACT H HUTCIIA

3aBENIaHMs OTACITBLHBIM 00bEMOM TMpaB M 00S3aHHOCTEH, TO €CTh, € %BGH.[&TGJ’IB
HE ONpenenwia JJisi UCHOJIHUTENS 3aBELIaHUsl OINpPEACNICHHbIE IOJTHOMOYHS, TO €ro
npaBa U 00SI3aHHOCTHU OIPEJENSAIOTCS B COOTBETCTBUU CO % u 1135, 1136 T'K
P®. (}Q

K o0si3aHHOCTSIM qylIenprKa3zqrKa Fpamnaﬂc@ onekc PO (m.2 ct.1135TK
P®) otHOCHUT: «0OecTIeUnTh MEPEX0]] K H&CJIGI[I—Q@ HACJIEJICTBEHHOTO UMYIIECTBA,
IPUHUMATH MEPHI MO0 OXPaHE HACIEACTBA U JICHUIO UM, UCIIOJHATH BO3JI0KEHUS

Kak yxe Obu10 CcKazaHo BLI{B&CHOHHHT@IL 3aBELIAHUSI MOXKET BBINOJIHITh
pazHooOpasubie GyHKIHUU, KOT @'He 3akperiensl B 'K PO, HO npeaycMoTpeHsl B
3aBELIAHUU: nponsBonHH\,dJﬁCK HACJIETHUKOB, B TMOJb3y KOTOPBIX CJEIaHO
3aBEIIAHNUE; H3Bema®‘2\nx 00 OTKpBIBIIEMCS  HACJEACTBE; PaCIPEICsiTh
HACJIEJICTBEHHOE @'&Jecmo MEXK/ly HACJEHUKAMHU B CIy4asiX, KOTJla 3TO BO3MOXKHO
uT 1[5, c 54

Ilo HIMPOKOTO TMEpeyHsl 00sA3aHHOCTEHW, KOTOPHIMU MOXKET HAJIETsAThCA
I/ICHO@@IB 3aBelIaHUsI, 3aKOHOJAaTeNlb HAJeNAeT AylIeNpUKazuuKa Takxke |
K@]GKCOM npas.

B coorBerctBun co cr. 1136 I'K P® wucnomaurens 3aBeliaHus
(IymienprukazyuMk) HKMEeT IMpaBO Ha KOMIIEHCAUMIO 33 CYET Hacle[CTBa
POU3BEJACHHBIX UM MPH HUCIOJHEHUM 3aBEUIAHUS PAcXOJIOB, a TaKXe IMpaBO Ha
BO3HArpaXkJIHUE 3a CUET HACJIEICTBA, HO TOJILKO B ClIydae, €Clid 3TO MPEyCMOTPEHO

3aBCIIaHHUECM.



HcnonauTtens 3aBemiaHusT HWMEET TPABO HA BO3MEIICHHUE HEOOXOIMMBIX
pacxoJoB, 0e3 COBEpIIEHUS KOTOPBIX HCIOJIHEHHWE TOCIEIHEH BOJU 3aBeliaTelis
HEBO3MOXHO. Hampumep, 3aTparbl, IpOU3BEACHHBIC MYMICTPUKA3YMKOM Ha PO3BICK
HACJICTHUKOB (IMyOJUKAIIMIO B MPECCE COOTBETCTBYIOIMIUX OOBSIBICHUN, COOOIICHHS
N0 paauo U TEJNEBUJICHUIO, 3alpoChl B aJpecHble OpOo U T.I.); CYMMBbI
rOCyJapCTBEHHOW TONUIMHBI, YIUTAYEHHBIE TpPH OOpalieHuH B CyA IO Jejam,
CBSI3aHHBIM C UCIIOTHEHUEM 3aBEIIAHUS; U T. 1. 0%

HeoOxoaumple  pacxonmpl — AyMIENpPUKa3dWKa  IMOJIEKAT B@{em/l}o
HE3aBUCUMO OT COJepXaHus 3aBemanus. Jlaxxe ecnu Hacmeno %& B CHIy
POJICTBEHHBIX, JINYHBIX WJIU WHBIX OTHOLIEHUN C Ipa’kKJaHU 3HAYEHHBIM UM
UCIIOJIHUTEJIEM  3aBEIIaHMs, IPEIoJiarai 6eCKOprCT %BblnonHeHHe TeM
00s13aHHOCTEH MO WCIIOJIHEHHIO 3aBEIaHusl, T.e. 3TO H aeT OTCYTCTBHUE TpaBa
JyLIETPUKAa3YMKa Ha KOMIIEHCALIUIO TTOHECEHHbIX HqupzmMLIx pPacxo/IoB.

K coxanenuto, mnoHsTHE Heo6xoz[1/nv% pacxoJoB B CaMOM  CTaThe
OTCYTCTBYET, a TIOTOMY SIBJISIETCSI OLICHOY Teropneﬁ. DTO MOXET MPUBECTH K
criopaM MEXIy HaclIeOHUKAMHU U uc')ﬁe nka3zuukoMm. I[lodTomy cuuTaro, 4YTO
HEO0OXOIMMO BHECTH JOTOTHEHUS { YJIUPOBAHUHU JTAHHOTO BOIPOCA, YCTAHOBUTH
OpPUMEPHBIA TIEpeueHb OO %{Tepnn, MO3BOJISIIOLIME OTHECTH PacXollbl K
HEOOXOAUMBIM. ITO H03{381§H3H60Hee YEeCTHO M IPO3PAYHO OCYIIECTBIATH
poLEeaypy HCIOIHE 3aBEIIaHMs, YMEHBIIUT BEPOATHOCTH BO3HUKHOBEHUS
CIIOPOB MEXAY CT amu [2, c. 123].

OOs3aHHOCTh WCIIOJMHUTENISS TIO BBIMOJTHEHUIO BO3JIOKEHHBIX Ha HETO
00s13aHHO HE sBJsieTcs: 0e3yclioBHOM. [[eno B ToM, 4TO y IylIenpuKa3zyruKa eCTh
BOSM@CTB OCBOOOJMTHCS OT WCTOJHEHUs 3aBElIaHUs B CyJIeOHOM TOPSIKE TIO
H@GHI/IIO CaMOTO MCIOJIHUTENISl 3aBEIIaHMs] WM HACIEAHUKOB TMPU HAIMYWU
00CTOSITENIBCTB, KOTOPbIE MPEMATCTBYIOT K HCIOJHEHHUIO TIPaKJIaHWHOM JIaHHBIX
obsi3aHHOCTEM [, C. 54].

CtouT OTMETUTH, B CIIy4asiXx HECOOJIOJIEHUS CyIeOHOTO MOpsAKa OTKa3a OT

HUCIIOJIHCHUA, T. C. CaMOBOJIbHBINM OTKa3 0e3 O6paHl€HI/I5[ B Cyac, HCIOJHHUTCIIb

3aBCHIAHMA MOKCT IIPUBJICYLCS K HMYIHGCTBCHHOﬁ OTBCTCTBCHHOCTH. I/IMGHHO, €ClIin



B UTOrE TAaKOrO MOBEACHUSA MPHUUMHACTCS yepO (Hampumep, HE COXPaHUT JIMOO
UCIIOPTUT HACIEACTBEHHOE HMYILECTBO), TO CYJl BIIPaBE BO3JIOXKUTh Ha HErO
0053aHHOCTb 10 BO3MEILEHUIO TPUUYMHEHHOTO IO €ro BUHE yIIepo.

WNrak, ucxons w3 BBILEHU3IO0KEHHOIO, IAHHBIM MHCTUTYT — WHCTUTYT
UCIIOJIHUTEN 3aBELIAHUs — UWMEET CYIIECTBEHHOE 3HAYE€HUE B POCCUHUCKOM
IrPOXKJAHCKOM IIpaBe, a MMEHHO B HACJIEICTBEHHOM IIpaBe. OTO CYLIECTBEHHOE
3HAQYECHUE BBIPAXKACTCA B OXPAHE IIOCIEIHETO BOJICU3BSABIICHUS Hacnenon%e%
TaKKe B OXpaHe HacyuencTBa. Ho 3TOT MHCTUTYT B MPaBONPUMEHUTEIBHO KTI/IKe
HE SIBJISIETCS BOCTpEOOBaHHBIM. M Kak aBTOp MOXKET NPEIIONIONKHU Q‘BTO IOKa
BOIIPOC BPEMEHM, IIOTOMY YTO I'PAMOTHOCTb CPEAU HACEIEH H&O6HaCTI/I 1paBa
CTAHOBHUTCSl BBIILIE, TPaXJaHE OCO3HAIOT BaXHOCTH éy

Ta HCIIOJTHUTCIIA

3aBEIIAHUSA, U MOXKET OYEHb CKOPO 3TOT MHCTUTYT CTa}(EI/QCTp%OBaHHHM, 4YeM Ha

JTAaHHBIM MOMEHT. (b
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