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MCIKAYHAPOIHOC YaCTHOC IIPaBO

AKTyaJibHbI€ BONPOCHI 321U THI MPAB M 3aKOHHbIX HHTEPECOB
npeAnpUuHUMATEIel MPU 0CYLIECTBICHUN NPeANPUHAMATEILCKOM

ACATECJIBbHOCTHA

AnHoramusi. CTaThsl TOCBAIIEHA T'PAKIAHCKO-TIPABOBOM 3alUTe TpaB U
3aKOHHBIX UHTEPECOB npeanpuHuMaTesnei npu OCYIIECTBICHUU
peIPUHUMATEIBCKON JeITeTbHOCTH. B cTaThe MPOBOAMTCA aHAIW3 Hamboee
aKTyaJIbHBIX BOITPOCOB, BOZHUKAIONIUX B chepe 3aIUTHI ITPaB U 3aKOHHBIX HHTEPECOB
npennpuauMareseii. Ocodoe MeCTo yeIeHO CYIEeCTBYIOMNUM Ha CETOIHSIITHUN JIEHb
B POCCUHCKOM 3aKOHOJIaTeNbCTBE (hOpMaM U CIIoco0aM 3allUThI.

KiroueBrble ciioBa: npeanpuHUMaTellb, 3allUTa IpaB, OXpaHa MpaBa, CriocoObl
3alIUTHl TpaBa, NPEINPHUHUMATEIbCKAs EATEIBHOCTh, (OPMBI 3allWTHl IIpaBa,
3aKOHHBIC WHTEPECHl, MBI M CpeAHU OW3HEC, MpaBO Ha CyACOHYIO 3aIUTy |

CaMO3AIlINTY.

Pa3BuTHe pPHIHOYHON 3KOHOMHUKH B CTpPaHE BO MHOTOM 3aBUCHUT OT YpPOBHS
pa3BuTus Manoro OusHeca. HecmoTpss Ha 3TO, Ha TpeANPUHUMATENICH JIOKUTCS
OoJibias Harpyska. Ocob6enHo MIPOCIICKUBACTCS HE3alHUIIEHHOCTh
NpeANPUHUMATEIEA B OTHOIIEHUSAX C TOCYyJapCcTBOM. Ha cerogHsmHuil JI€Hb
NpEANPUHUMATENIM KaK HUKOTJa HYXXAAITCs B 3amuTe. Bompockl 0 pa3BUTHM U
CTUMYJIMPOBAHUU MAJIOT0 U CPEeIHEro OW3Heca, B TOM YHCIIe, M IMyTeM 00ecreueHus
3alUTHI IIPaB M 3aKOHHBIX UHTEPECOB MPEANPUHUMATEEH, OCTAIOTCS aKTyaJIbHBI.

Bospactanue ponu manoro OusHeca W MPEANPUHUMATEIHCTBA B IKOHOMUKE

CTpaHbl 00yCIaBIMBAET HEOOXOAUMOCTh M3yUeHUs! (OpPM U CIIOCOOOB 3aIIMUTHI MPaB



npeanpuHUMaTeIeii, a TakXke MPOpadOTKHA MPOOJIEMHBIX BOIPOCOB, KaCAIOIIMXCS
JaHHOM cepbl, Ha TOCYIAPCTBEHHOM YPOBHE.

3ammTa mnpaB nOpeAnNpuHUMAaTreneld Oa3upyeTcs Ha IIMPOKOM JHara3oHe
KOHCTUTYIIMOHHBIX TapaHTUH, B OOJBIIMHCTBE CBOEM rapaHTHH HWMEIOT BCEOOIUiA
XapakTep W 3aTparuBaroT Kak MpeArnpuHUMAaTeNel, Tak U 0ObIYHBIX Tpaxaad. K Hum
MOHO OTHECTH IMpPaBO 3allMINATHL CBOM MpaBa M CBOOOJBI BCEMU JOCTYMHBIMHU
3aKOHHBIMH CITOCO0aMH, MTPaBO Ha CYJCOHYIO 3aIUTy B camo3amury [1].

K cnoenuanbHbIM = rapaHTUsM, KOTOpPbIE 3aTParuBalOT HEMOCPEICTBEHHO
npeAnpyuHUMATeNed, MOXHO OTHECTH TapaHTHHM 3allUThl OT HEI00POCOBECTHOI
KOHKYPEHIIMH, CBOOOY MepeMeIIeHIs] TOBApPOB U YCIIYT.

3ammTa mnpaBa — 3TO YCTAHOBJIEHHBIE 3aKOHOM KOMIUIEKCHI MEPONPUSITHH,
HaIlpaBJICHHbIE HAa BOCCTAHOBJICHHE HApYIIEHHOTO IpaBa. 3alluTa [paBa
COOTHOCHUTCSI C OXpaHOM IpaBa Kak 4acTb M 1ejoe. B mnoHsTHe oxpaHa mnpasa
BKJIFOYAIOTCSI BCE MEPbI, MEXaHU3MBbI U JEHCTBUS MO NPEAYyNPEKACHUIO, TPECCUCHUIO
HapYIUICHUIO MPaB U BOCCTAHOBJICHUIO HAPYLIEHHOTO IIpaBa.

3ammTa npaB JOJDKHA OCYIIECTBIISITECA B COOTBETCTBUU C 3aKOHOM. TO €CTb,
JUTSL 3aIllUTHI TIpaB HEOOXOJUMO HCIIOJIb30BaTh Hajjexkammue (GOpMbl M CIOCOOBI
3alUThl TIpaB. B ropuanyeckol auTepatype Croco0 3aluThl MpaBa ONpPEIeIsieTCs
KaK «HE3aNpeIleHHbIE 3aKOHOM MeEpbl (CpeAcTBa), 32 CUET HMPUMEHEHHS KOTOPBIX
IPOU3BOJIUTCS TPECEUCHUE MPABOHAPYILICHH M YCTpAaHEHHE HX IOCJIEACTBUN, a
TaK)X€ OCYIIECTBIISICTCS BO3/ICHCTBUE HA MPABOHAPYLITUTEIISY.

Croco0bl 3amuThl TpaBa MEpPeUnciieHbl B cTathe 12 ['pakmaHcKoro komaekca
P® [2]. Cnexpyer OTMETUTH, YTO JAHHBIA MEPEUYECHb HE SIBISETCS WCUEPIIBIBAOIIUM.
['maBHBIN KpUTEpUil CIOCOOOB 3aLIUTHI ITPAB — 3TO COOTBETCTBHE UX 3aKOHY.

B ropugudeckoit nmurepaType CmocoObl 3alluThl TpaB MOJPAa3JEIsIIOTCS Ha
MaTepUaJbHO-NIPABOBBIE W  IPOLECCYyalIbHO-NPABOBBIE. MaTepHalbHO-NIPABOBBIE
CHOCOOBI PEACTABISIOT CO00W CIIOCOOBI EHCTBUI MO 3aIUTE CBOMX IPa)XTaHCKHUX
npaB B COOTBETCTBUM C OXPAaHUTEIbHBIMU HOPMaMU MAaTE€pUAILHOTO IpaBa.

COOTBGTCTBCHHO, MMpoHeCCyajlbHbIC CIIOCOOBI OCHOBAaHBI Ha ImpouecCcyajibHOM



3aKkoHoAaTenbcTBe. Kaxaas u3 Ha3BaHHBIX KaTeTOPHil, B CBOIO OUEPE/Ib, TAKKE UMEET
cBOM Ki1accudukanuu [5].

MarepuanbHO-TIpaBOBbIE  CHOCOOBI  JCNATCA ~ HA:  IpeceKaTesbHBIC,
BOCCTaHOBUTEJIbHBIC; IITpa(HBIE.

[IpouieccyanbHbie CIOCOOBI 3aIIUTHI — «CIOCOOBI, 0OECIIEUUBAIOIINE 3AIIUTY
paB MpEeAINpPUHUMATENIEH B MPOILIECCE PACCMOTPEHUS CIIOpa O HAPYIICHHOM MPaBE».
K HuM oTHOcsATcs: 1) mpaBo B JOTOBOPHOM MOPSIAKE YCTAaHOBUTH KOMIIETEHTHBIN
OpraH 1o pa3peuieHuI0 CIOPOB; 2) MpaBO OOpaIEHUs K KOMIETEHTHOMY OpraHy o
3alllUTe HAPYILICHHBIX MIPaB U UHTEPECOB MPENPUHUMATENCH.

JIroboi1 cnocob6 Mo 3amure MpaB OCYLIECTBISETCS 4Yepe3 OIpeesICHHbIE
NOPSIZIOK U TIpoLieAyphl. B 3aBUCHUMOCTH OT 3TOTO BBIJEISAIOT (POPMBI 3aIUTHI MPAB.

®opma  3alUTBI — 3TO  KOMIUIEKC  BHYTPEHHE  COIJIACOBAHHBIX
OpraHU3alMOHHBIX MEPONPHUATUNA MO 3alIUTe CyOBEKTHBHBIX MPAB U OXPaHSEMbIX
3aKOHOM HMHTEpPECOB» [6].

[Io d¢opmam 3ammuTy mpaB OTHOCAT K HOPUCAMKIIMOHHOW (opme uiu
HEOPUCIUKIIMOHHOM.

KOpucnuknuonnsie GOpMBI 3aIUTHI, KaK CIEAYeT U3 Ha3BaHUs, IPEANOIAraloT
NEeSTENbHOCTh KOMIETEHTHBIX opraHoB. K gaHHOW QopMme 3amuThl MpaB
npeAnpuHUMaTenen OTHOCHUTCS JIEATEIbHOCTD (144 {011170'¢ OpPraHoB:
Koncturymumonnsiii Cyn P®; apOuTpakHble Cyabl; CyIbl OOIIEH FOPHUCIUKIINMY;
aIMUHUCTPATUBHBIE W HAJ30PHBIC OPraHbl, TPETEUCKUE CYJbl; HOTAPUYCHI. 3aluTa
OpaB B paMKaxX HOPUCAMKIMOHHON (OpMe OCYLIECTBISIETCS B OOIIEM MOpPSJIKE,
CIIEIMAIBHOM, HOTAPUAJIBHOM.

K  HeropucaukimonHoit  ¢opmMe  MOXHO  OTHECTH  MPETEH3UOHHBIN
(ocyneOHBIN) TOPSAIOK pa3penieHusi CIOpPOB, MEPhl OMEPATUBHOTO BO3JCHCTBUA,
CaMO3AILINTY.

Takum 00pa3oMm, MOXKHO CHeNaTh BBIBOJ, YTO HOPHCIAUKIIMOHHAS (Hopma
3allMThl MPaB NpEeANpUHUMATENECH MMEET MECTO TOrAa, KOrja MNpeaArnpUuHUMAaTEIn
oOpalaroTcsl 3a 3alUTOW CBOMX MpPaB B KOMIIETEHTHBIC OopraHbl. MIHBIMU clioBamu,

IOPUCAMKIIMOHHAs (QopMa MpencTaBisieT co00il AesTeNbHOCTh TOCYIapcTBa IO



3aIlNTE IIpaB CyOBEKTOB IPEANIPUHUMATEIIBCKON NEATEIBHOCTH.
Heropucnukuronnas ¢opma, B CBOIO O4Ye€pe/ib, — 3TO CAMOCTOSITENIbHbIE JIEHCTBUS
IpEAIIPUHUMATENIEN WIM OpraHM3alliii, HAlpaBJICHHBbIE HA 3alUTy CBOUX mpas. B
JAHHOM CJIy4ae MpeArnpUHUMATEIN He 00paIlaloTCsl B KOMIIETEHTHbIE OpTaHbl.

Oco0o0 xoTenoch OTMETUTh, YTO I OCYIIECTBIEHHUS 3alllUThl TIPaB
MpEeANpPUHUMATENIEH B CTPaHE CO3/laHa CUCTeMa apOMTpakHbIX CynoB. Kpome Toro,
3anuTy ocywectiuser Takke Koncruryumonusii cyn PO®. llpennpruaumarenu
BIipaBe oOpamatbea B Koncturyunonusiii cyy PO B Tom ciyyae, eciv B OTHOILICHUH
HUX IIPUMEHSIETCS aAKT, COACPKAMNN HOPMBI, KOTOPBIE, IT0 MHEHUIO JINIA, HAPYILIAIOT
€ro KOHCTUTYIIMOHHbIE TIpaBa [7].

B mponecce ocymecTBieHUs NPEANPUHUMATEIBCKOW JEATEIIBHOCTH, €€
CyOBEeKThl BCTYHAlOT B IPAaBOBbIE OTHOLIEHUS HE TOJBKO MeXAy co0oil, HO U ¢
rocyJapcTBeHHbIMU OpraHaMu. OCHOBHBIE MPOOJIEMbI, KaCaeMO 3alUThl U OXPaHbI
IIpaB IpEeANPUHUMATENICH, BO3HUKAIOT B MIPOLECCE NTPOBEACHN KOHTPOJISA U HaA30pa
roCyJapCTBEHHBIMU OPraHaMH.

Pernmamentupyer stor npouecc @enepanbHbiii 3akoH No 294-03 «O 3ammre
npaB IOPUAMYECKUX JIMI W  WHAUBUIAYAJIbHBIX  MpEANpPUHHUMATENEH  IpHU
OCYUIECTBJICHUU T'OCYJapCTBEHHOTO KOHTPOJsS (Haa3opa) W MYHHUIIMIAIBHOTO
KOHTpOJIs». B HEM yCTaHOBJIEHBI OPANOK NPOBEACHUSA KOHTPOJIBHBIX MEPOIIPUITHH,
a TaKkKe ImpaBa M  OO0S3aHHOCTH TIOCYJapCTBEHHBIX OPraHoB M  cCaMHX
npeanpuHuMarenen [3].

Yo KacaeTcs 3alUThI IPaB U 3aKOHHBIX UHTEPECOB B YaCTHOM IIPABE, TO 31ECh
CIocoO0bl AOCTATOYHO pa3HO0Opa3Hbl. K HUM OTHOCATCA M yCTaHOBJICHHBIE CTaTbel
12 T'paxxnanckoro kojekca P® camo3zamura, WHbIE CIIOCOOBI 3alIUTHI IIPaB, MEPhI
OMEpPAaTUBHOTO BO3ACUCTBUSA. D(P(HEKTUBHOCTH KaXKIOTO Crmocoda ompeaensercs
KOHKPETHOH cliokuBIIeics cuTyanueil. KpoMme Toro, ykaszaHHble COCOOBI MOTYT
OBITh peann30BaHbl KaK B IOPUCAMKIIMOHHON (Qopme, Tak W B HEIOPUCIUKIMOHHOU
[4].

[ToaBons UTOT, MOKHO CHEJIaTh, BBIBOJ, YTO HA CErOJHSALIHUMN J€Hb CIIOCOOBI,

(GopMBI U MEXaHU3MBbI 3aIUTHl MPaB MIHUPOKO MPUMEHAIOTCS Ha npakTtuke. OmHaKo



MHOTHE€ MOMEHTBHI M MO Cel JeHb AAJIEKO HE HJeanbHbl U TPeOyrT nopaboTku. B
YaCTHOCTH, B 3aKOHOZATENbCTBE PoccuM NIPOCIEKUBAETCSA OTCYTCTBUE YETKOTO
pasrpaHuyeHys MOHATUN «OXpaHa» W «3amura» Inpasa. Hanpumep, PenepanbHblid
3aKoH Ne294-@3 HampaBlieH HE CTOJIbKO Ha 3alIUTy MpPaB, CKOJIBKO HAa UX OoXpaHy. B
3aKOHE OTCYTCTBYET MOAPOOHAs perjaMeHTalus 3allUThl MpaB NpearpuHUMAaTeNeH,
HO 0o0Jiee YEeTKO NPOIKCaHbl MPOLEAYypbl MPOBEAEHUS MPOBEPOK. TO €cTh, HOPMBI
UMEIOT NPEBEHTUBHBIM XapakTep, OHM HAIIPaBJICHbl HA HENOIYLICHHUE HapYLICHUN
OpaB TPpaKJaH W IOPUIMYECKHUX JIUI[ MyTEM COOJIIOJCHUS] TpaBuil M TpeOOBaHUM
naHHoro @denepasbHOrO 3aKOHA IPU OCYUIECTBICHHM NIPOBEPOK. B pesynbTare,
HAa3BAaHMUE 3aKOHA HE B IIOJIHOM MEpe COOTBETCTBYET €r0 CONEPKAHUIO.

[Ipu Bo3pacraromieii posn Majgoro OM3Heca B pa3BUTUU dKOHOMHUKE Poccum
HEOOXOIMMO H3ydaTh M COBEpIICHCTBOBATh CHCTEMY 3alllUThl MpaB B cdepe

HpCﬂHpHHHM&TGHBCKOﬁ JACATCIIBHOCTU.
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