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MCKAYHAPOJHOC YaCTHOC ITPaBO

IlonsaTue 3AKPLITOI0 3aBCIHIAHUA H 3aBCIIIaHUA IIPH qPCSBquaﬁHLIX

00CTOATEJILCTBAX

AHHOTanmMs. B cratbe paccMOTpPEHbl OCHOBHBIE TPeOOBaHUS, MPEIbABISEMbIE K
COCTaBJICHUIO 3aKpBITOrO 3aBemlanus. Jlemaercss akleHT Hd TOM, YTO 3aBEIIAHUs MpU
Ype3BbIYANHBIX OOCTOSITETLCTBAX MOXKET OBITh COBEPIICHO IpakJIaHUHOM TOJBKO TOT/A,
KOTJJa OH HaXOJWUTCS B IMOJOXKEHUHU, PEabHO YIPOXKAIOUIEM €ro >KU3HH U B CHILY
CJIIOKUBIIUXCSL UYPE3BBIUAMHBIX OOCTOSITEIBCTB Y HEro HET BO3MOXHOCTH COBEPIUIUTH
3aBemiaHue B OObUHOM mopsake. [lpemaractcs co3gaTh W MMETh B HHCTUTYTE
HACJIEJICTBEHHOTO IpaBa UCYEPHBIBAIOHIUI MepeYeHb OOCTOSTENbCTB, KOTOPHIE MOXKHO
OTHECTH K UYPE3BhIUANHBIM.

KiiloueBble ci10Ba: 3aKkphiTO€ 3aBEllaHUE, 3aBEllaHWE TIPU YPE3BBIUANHBIX

cuTyanusx, (opMma 3aBelanusi.

[IpaBOBOI MHCTUTYT HACIEIOBAHUS YXOAUT CBOMMHU KOPHSMH B JIaJIEKOE MPOIILIOE.
Bomnpoc ©.€y/ib0e uMmyllecTBa cTajd BO3HUKATh C IMOSBICHUEM YacCTHON COOCTBEHHOCTH.
NcnokoH  BEKOB POACTBEHHBbIE OTHOILICHUS UEHWIHWCh U Wrpail  BaXXHYKO POJIb,
3aKOHOJATENh MPEAyCMOTpPEd BO3MOXHOCTh IE€pexo/ia HUMYIIeCTBa K  OJM3KUM
pOJCTBEHHMKaM Haciegonarensd. llomnepkaHue CEeMEWHBIX OTHOIIECHUN, POXKIACHUE H
oOecrnieueHue OyIylIero JeTei SBJISIOTCS BaXXKHBIMH COCTABIISIOMIMMHU OOJBIIMHCTBA
monet. XoTst Obl pa3 B KU3HU KaXIOMY TMPHUIETCS CTOJKHYTHCS C BOINPOCAMHU
HacleqCTBEHHOTro mpaBa. OJHaKo, HECMOTpPS Ha JaBHEE CYILIECTBOBAaHHWE HWHCTUTYTA

HaCcJa€aoBaHUA IIO 3aBCIIAHHUIO, 3aKOHOAATCIIBCTBO HE JIUIICHO KOJ'IJ'II/ISI/If/'I, HEOOCTAaTKOB,



HEKOTOpPbIE HOPpMBI YacTh TpeTheld ['K PO HyXaar0TCs B JONMOTHEHHUSAX U U3MEHEHUSX [2,
c. 99].

3akonomarens B cr. 1126 'K P® npemoctaBui mpaBO COBEPIIATH 3aKPBITHIC
3aBelIaHUsI, KOTOPOE HaMpaBJICHbl HA HAU0OJIeE MOJHYIO peau3aluio rpaXKJaHaMi CBOETO
mpaBa - TallHy 3aBelllaHus, T.€. 00ECleUeHUE TalHbI COACPKAHUS BOJM Tpa)KJaHWHA Ha
ClIy4ail CMEPTH B OTHOILICHUU UMEIOIIETOCs y HEr0 MMYIIECTBA IO TOTO MOMEHTA, KOrAa
OTKpOETCS HACIIEICTBO, AaXe OT HOTapuyca [5, ¢. 19].

TpeboBaHus, TMpeabABISIEMbIE K  COCTABJICHUIO  3aKPBITOrO & ““3aBelIaHus,
HECOOJIIO/ICHUE KOTOPHIX BEJET K HUYTOKHOCTH CHAEJIKH, CleAyromue. Bo-nepBbix, Takoe
3aBellaHuEe JOJKHO OBITh HAITMCAHO cOOCTBEHHOPYYHO. He pomyckaercs ero ucrnoiaHeHue
Ha KOMIIBIOTEpE, MHUIIYIIEH MallMHKE U T.I. BO-BTOpBIX, TAKOS 3aBEIIAHUE HE MOXKET
OBbITh MOJANMKHCAHO JAPYTUM JIUIIOM, HalpuUMep, MEePEeBOMAUYUKOM, PYKONMPUKIATIUKOM.
CiienoBaTesbHO, MOXHO CJI€JIaTh BBIBOJA, 4YTO JIMIA, C HEKOTOPBIMM OTrPaHUYCHHBIMU
BO3MOXKHOCTSIMU 3JI0POBbS HE MOTYT NMPUOETHYTh, K. .COCTABICHUIO 3aKPHITOTO 3aBEIIaHUs,
HarpuMep, UHBamuJ 0e3 pyk (B TOM ciydae,.eClid OH He MuuieT Horamu). Bo3Hukaer
BOIIPOC: MOXKET JIA CJIIENION COCTABIATH 34KPHITOE 3aBelanue? Bo3mMoxkHO, cienath BBIBO/,
YTO CJIENOM MMEET MPABO COCTABJISTH 3aKPHITOE 3aBCIIAHUE B CIydae, €CIU OH BIAJECET
S3bIKOM CJIEMbIX, a UMEHHO a30ykoi bpaitnsg. Bo3HukarT mpoOiaeMbl TOJBKO MOCIE
BCKPBITHSI TAKOTO 3aBEllaHisi, TaK KaKk HEo0Xoaumo OyleT NpuOerHyTh K yciIyram
MEepEeBOAUMKA.

Jlata 1 MecT0“COCTaBJIEHHs 3aKPBITOrO 3aBEIIAHUSI HE SIBJISIIOTCS 00s3aTEIbHBIMU
YCIOBUSMHU. DTO, OOBACHSETCS TEM, UTO 3aKphITOE 3aBEIIaHHE HE YIOCTOBEpSeTCs, a
nepenaerca HOTapUycCy, KOTOPBIA TOJBKO YAOCTOBEpsieT (pakT HpUHSATHS KOHBEPTa, B
KOTOPOM ~ IOJDKHO JieXKaTh 3aBellaHue. JleHb NpuHATHS KOHBepTa W OyAeT [aTtou
YIAOCTOBEPEHUS HOTAPUYCOM 3aKpBITOrO 3aBeulaHus. Takas parta SBISIETCA TOYKOU
OTCYEeTa JJIs BO3HUKHOBEHHUS T€X WJIM WHBIX MOCIEACTBUN COBEPIICHUS TPaXJAHUHOM
3aKpBITOrO 3aBEIIAHUS.

B cooTBercTBMM ¢ yCTAaHOBJIEHHBIMM IPAaBWJIAMH B OTHOLICHHM 3aKPBITHIX
3aBCIIAHUK 3aBellaTelb HE MNPEAOCTABIIIET HUKOMY IIpaBa, BKIIOYas M HOTapuyca,

O3HAKOMHUTBCA C Cro COACPKAHHUCM. HOTapI/ch, IIpUHUMAsl TAaKOC 3aBCIIAHUC B YIKC



3aKJIEEHHOM KOHBEPTE, OIEuYaThiBAeT KOHBEPT C 3aBEIIaHUEM B MPUCYTCTBUHU JBYX
CBUJIETEJICH; pa3MeIllaeT CBOI0 HAAMUCh HAa BTOPOM KOHBEPTE M YCTaHaBIMBAaeT (HakT
paszbsicHeHus 3aBemarento coaep:xkanus cT. 1149 'K PD. TpeboBanus, npeabsBisieMble K
CBUJICTENISIM, OINHCAaHHbIE B 3aBEUIaHUM U TPUPABHEHHbIE K  HOTapUaJIbHO
YIAOCTOBEPEHHBIM, aHAJOTUYHbI. [0 OTKpBITHS HACIEACTBA 3aBEUIAHHE XPAHUTCS Y
HOoTapuyca. HacnegHukyn He WMMEIOT MpaBa MOJYYUTh 3aBEHIAHHE - OHO OCTAETCA Ha
XpaHEHUU y HoTapuyca. VICKIOUEHUH U3 3TOro MpaBUjia HE YCTAHOBIICHO, JNAXE €CIU
HacleHUKU OyAyT PYKOBOACTBOBATHCS JIMYHBIMU HMHTEpPECAMH, TQIKEIaB XpaHUTh
JIOKYMEHT, HallMCaHHBIN 3aBeniaTeneM, y ceosl.

BCkphITh 3aKphITOE 3aBElIaHHE HOTAPUYC MOXKET TOJbKO™ MO MNPEIbIBICHUU
CBUJETEIBCTBA O CMEPTH 3aBElIaTeNsl HE IMO3JHEEC YeM Hepe3 MNATHAALATh JTHEU B
MPUCYTCTBUM  JIBYX CBHUJETEJIEH © MOXKEJIABIIUX / MpU OATOM MPUCYTCTBOBATH
3aMHTEPECOBAHHBIX JIMII W3 YKCJIa HACIEAHUKOB IO 3aKOHY; MPU 3TOM TEKCT 3aKPBITOTO
3aBELIAHUSI Cpa3y Ke MOJJIEKHUT OrJalieHu0~ (03 KOMMEHTApUeB U TMOSCHEHUH) C
COCTaBJICHUEM IMPOTOKOJIA O BCKPBITMM KOHBEPTAa U TMOJHBIM TEKCTOM 3aBEllaHUs.
[IpoTokon gofxkeH ObITh MOJANKUCAH HOTAPUYCOM U cBUaeTensiMU. Hacnennrkam BeigaeTcst
KOMUS MPOTOKOJIA O BCKPBITHH 3aBEIL@HMs, 3aBEPEHHAs] HOTAPUYCOM.

[Iponeaypa ornamieHus 3aKpbITOrO 3aBEUIaHUS HOCUT IMyOJIWYHBIN xapakrtep [4, c.
425], npeamnonaracMble HACHEHUKHU, OTKA30MO0Iy4aTeIM UMEOT BO3MOKHOCTh, HAPAaBHE C
HACJIEIHUKaMHA 10 3dKOHY, O3HAKOMHUTBCA C PACIOpPSXKEHWEM 3aBellaTeiss B HX
OTHOUIEHHH.

CymiecrByoT ciydau, KOrja Mocjae BCKPHITHSI KOHBEPTA OH OKa3bIBAETCS MyCT JIMOO
&Ke TaM O0HApYy>KEHbI YUCThIE JTUCTHI OyMaru. B TakoMm ciydae HOTapUyCOM COCTaBIISIETCS
MPOTOKOJL, B KOTOPOM YKa3bIBAETCA €T0 COJCPKUMOE.

OTaenbHO clelyeT pacCMOTPETh 3aBEUIAHHUE MOCIEAHETO B3/10Xa WU, KaK IPUHATO
€ro Ha3bIBaTh, «3aBEUIAHUE B UPE3BbIYANHBIX 0OCTOSTEILCTBAX).

3aKOHOM YCTAHOBJIEHBI OOINKME IMpaBUia, KOTOPbIE JOJKHBI OBITH COOJIOJICHBI
3aBelniaTesaeM, a UMEHHO: MUCbMEHHasi ¢hopma, yYIOCTOBEPEHHE HOTaApHUYCOM JUOO HMHBIM
JUIOM, MPEeNyCMOTPEHHBIM 3akoHojarelneM. HapyiieHue mnpaBui BiedeT 3a CcoOOM

HCI[CfICTBHTGJIbHOCTB 3aBCIIaHMA.



OpHako, B YCIIOBUSIX HEMPEACKA3yeMOCTH MOTYT CIIOXKHUTHCS TaKhe 00CTOATENbCTBRA,
KOTJla YEJIOBEK, IONaB B CUTYAlMIO, YTPOXKAIOLIYKD €ro WU3HH, KEJIAET COBEPILIUTH
3aBellaHue, HO B IPEAYCMOTPEHHOU 3aKOHOM (popMe ATO cenaTh HEBO3MOXKHO. Toraa Ha
TaKOM MOMEHT KM3HHU CYIIECTBYET Dsifi UCKIIOUEHHM M3 OOLIMX MpaBUJ, KOTJa TaKoe
3aBellaHue He OyAeT MojyiexaTh yI0CTOBEepeHut0. Takoe 3aBeliaHue coxXpaHseT IPUHIUI
CBO0O/IbI 3aBEIIAHUSI ¥ TIO3BOJISIET B MOJTHON MEpe peain30BaTh €ro 3aBeniaTeio.

['paxmaHuH, MOXKEIABIIMK COBEPILIUTHh TAKOE 3aBEILIAHUE, JOJDKEH HAXOIUTHCS B
MOJIOKEHHUH, PEATTBHO YIPOYKAIOIIEM €r0 KU3HU, U B CUJIYy CJIOXUBIIMXES YPE3BBIYAUHBIX
00CTOSATENICTB Y HEr0 HET BO3MOKHOCTH COBEPIIHUTH 3aBEIIaHWE.B OOBIYHOM MOPSIIKE.
HcuepnbiBaroniuii nepedeHb 00CTOATENbCTB, KOTOPBIE MOKHO OTHECTH K UpE3BbIYAMHBIM,
OTCYTCTBYET. BO3HHKaeTr BONPOC: YTO MOXKET OTHOCUTECS K  YpPE3BbIUYANHBIM
oOcrosaTenbcTBaM? K HUM clienyeT OTHOCUTh OOBEKTHBHO CIOKUBIIUECS YCJIOBUS, MPHU
KOTOPBIX BO3HUKJIA WJIM MOKET BO3HUKHYTHb peajlbHdAs yrpo3a W3HU TpaKJaHUHA,
o0y IMBIIIasl €r0 K COCTaBICHUIO 3aBEIIaHUS.

CrnenoBaTenbHO, MOXKHO CJI€JaTh BBIBOJ: JJISI TOTO YTOOBI MPUOETHYTh K TaKOMY
BHUJIy 3aBEIllaHMs, HEOOXOJMMa pealbHas yrpo3a >XU3HU YeJOBEeKa U OTCYTCTBHUE
BO3MOKHOCTH COBEPLINTH HOTAPUAILHO YAOCTOBEPEHHOE WJIM NPUPABHUBAEMOE K
HOTApUAJIbHO YAOCTOBEPEHHOMY, a TAKKE 3aKPBITOE 3aBEIIaHUE.

3akoHOAaTeNb HE YTOUHUI HOCHUTENIb MH(POPMAIMU U CPEICTBO €€ HaHECEHUS,
MOATOMY MOXHO CJ/ieJIaTh BbIBOJ, YTO TaKOE 3aBEIIAHUE MOKET OBITh U3JI0KEHO HE TOJIBKO
Ha OyMare, HO HU<Ha JIOOOM JpyroM maTepuaie, a TakKKe HEe TOJbKO PYYKOH, HO U
KapaHJaIloM, “yIJIEM, TBO3JE€M M T.II., T.€. BCEM, UYTO MOXKET OKa3aTbCi MOJ PYKOH B
MOMEHT, YFPOKAIOIIUN )KU3HH.

Yernas ¢opma 3aBellaHusi paccMaTpUBalach 3aKOHOJATEIEM MpPU OOCYXKICHUU
npoekTa dyactu Tperberd 'K PD, HO He mosydniia 3aKOHOJATEeNbHOTO 3aKkperieHus. [lpu
M3YUYCHHUH OIbITA 3apyOEKHBIX CTPaH MOXKHO OTMETUTb, YTO MHOCTPAHHBIE TOCYJapCcTBa
nMeroT Oosbiiie popm 3aBeliaHus ¢ IpaBoOM BbIOOpa HaciemodaTess, yeM B Poccun. Tak,
HanpuMep, YCTHOE 3aBellaHue nMeeT Mecto B I'epmanun, Kutae, Benrpuun u LlBeiinapun,

HO IIPUMCHACTCA 3a pCAKHM HCKIIIOUCHHUCM.



VYernoe 3aBemanne no 'K Benrpum (ct. 634-635) nomyckaercs B yCIOBHSX
Ype3BbIYAWHBIX OOCTOSITEILCTB, HO CTOUT OTMETUTh, YTO TMPU OTHAACHUU TaKUX
00CTOATENbCTB M0 MCTEUCHUHM TPEX MECSIEB TaKoe 3aBelllaHue TepsieT cuiy [3, c. 89].
AHaJIOTUYHOE TOJIOKEHUE 3aKperyieHo U B ['paxkmanckoM 3akoHoAaTenbcTBe ['epmanun
(ct. 2250 T'epmaHckoro rpaxkaaHckoro ynoxenus) [3, c. 90], rme npomyckaercs
COCTABJICHHE 3aBELIAaHUs B YCTHOM (opMe B cllydae HEBO3MOXXHOCTU OOpalieHus B
HOTapUaIbHYI0 KOHTOPY. EClii Mo ucTeueHUHn TpeX MECAIEB 3aBeIllaTelb. HAXOJIUTCS B
KUBBIX, 3aBEIIaHUE TPU3HACTCS HEJIEUCTBUTEIbHBIM.

3akoHOAaTENb BBIABUTACT PsijJl 00sI3aTENbHBIX YCIOBHM I TAHHOI'O 3aBEIIaHusl.

Bo-nepBbiX, OpUCYTCTBUE ABYX CBUJIETENEH; BO-BTOPLIX, “OHO JOJKHO OBIThH
HaIMcaHo coocTBeHHOpY4YHO. HeoOxoaumo oOpaTuTh BHUMAHUE -Ha TO, YTO 3aKOHOAATEIb
HUTJIE HE YIIOMUHAET O TOM, YTOOBI CBUIETEIN MOCTABWIIMA HOJIMKUCH B 3aBellaHu. MOKHO
cAenaTh BBIBOJA, YTO HMX NPUCYTCTBUE - 3TO (hopManbHOCTh. HekoTopbie yueHble
OTMEYaIoT, YTO TpeOoBaHKE 00 y4yacTUU CBUAETENEH 00YyCIOBIMBAETCS HEOOXOIUMOCTHIO
MOATBEPAUTH BIOCIEICTBUU MOMJIUHHOCTH 3aBelianus. [Ipeacrapnsercs, 4To OTCyTCTBUE
CBUJIETENICH B >KMBBIX K MOMEHTY OTKPBITHS HACJIEICTBA HE BIHUSET Ha IOPUIUYECKYIO
CUJIy 3aBelllaHusl, Tak Kak ¢opmanbHOE TpeOoBaHUE (HaIuW4yue JABYX CBUJETENEH) ObLIO
BbINIOTHEHO [1, c. 324]. Ponb cBujieTeneil B JaHHOM clly4yae 3aKJIIO4aeTCsi B TOM, YTOOBI
MOATBEPAUTh B JajbHEWIleM  MOJIMHHOCTh 3aBemanus. [ns moarBepxkiaeHus (axra
COBEpIICHUS TaKOro - 3dBEllaHuss B CUTyallUM YpPE3BbIYAHHBIX  OOCTOATENIHCTB
3aMHTEPECOBAHHBIE JUIA JOJKHBI 00paTUThCA B Cyd. YKa3zaHHOE TpPeOOBAaHHME AOJKHO
OBITH 3asBJICHO/I0 UCTEUEHHUS CPOKA, YCTAHOBJIICHHOTO JJisl MpuHATUA Haclenctra. Cyn B
KaXJIOM “KOHKPETHOM CJIydyae CaMOCTOSITEJIbHO YCTaHaBIMBAeT (DAKT Ype3BhIYAMHBIX
00CTOATENBCTB.

3aBelannie, COBEPIIEHHOE B UPE3BBIYANHBIX OOCTOSITENHCTBAX, NEUCTBUTEIHHO B
TEUEHHE MeECsAla TMOche TMPEKPAIIeHUs] TaKuX OOCTOSITEILCTB M YTPAYUBAET CBOIO
IOpPUIUYECKYIO CHUJTY, €CIIA 3aBELIATeNb B 3TOT NEPHOJ BPEMEHH HE MPHUIACT €My KaKylo
1100 uHy10 (hopMmy, YTO ycTaHOBIEHO cTaThsiMu 1124-1128 'K PO.

TexHuyeckuil mporpecc He CTOUT Ha MeCTe, MU, KakK CIEJICTBHE, Haluyue

COBPCMCHHEIX BHIACOKaAMCD, HHKTO(bOHOB, KOTOPBLIC C€CTb IPAKTUYCCKU Yy KaXKIAOI'O



rpakJIaHHA, MOXET OOJErYuTh MPOIECC COCTABICHHUS 3aBEUIAHUS MPHU UYPE3BBIYANHBIX
00CTOATENIbCTBAX, 4 MOTOMY HE COCTaBUT TPyJa ONPEACIUTh MOMJIWHHOCTh MOJOOHBIX
3aBemanuii. CienoBaTesbHO, NMPU HAJIWYUU CPEACTB (DUKCAlMKM 3aBellaTesib B MOJHOU
Mepe CMOXKET Peain30BaTh CBOIO MOCIEIHIOI BOJIO 0€3 CBUAETENEH, KOTOPBIX MOXKET HE
OKa3aThCAd PSAJOM B MOMEHT YpE3BBIUAMHBIX OOCTOATENBCTB, UYTO, MOJAraeM, cCleayer
Y4ECTh 3aKOHOJATEIIO.

B Hacrosiiee Bpemsi 3aKOHOJATENb MPEIOCTABISAECT BO3MOXKHOCTh: 3aBEIIATEIIO
BBIOpaTh CaMOCTOSITEBHO OJHY U3 (POPM 3aBElIaHUS U ONPEEIUTh JaTLHCHIIYIO0 Cyab0Y
cBoero umymiectBa. Kaxnas u3 ¢opM uMeeT Kak CBOM IUIIOCHI,.TaK ‘M MUHYCHI. Tak,
HanpuMep, HECOMHEHHBIM JOCTOMHCTBOM 3aKPBIThIX 3aBELIAHWH SBISETCA TO, YTO OHU
oOecrnieunBalOT TaliHy 3aBenianusa. Ho He cTtout 3a0bIBaTh, YTO TaKoe 3aBelllanne 00aagaeT
u psgoMm HegocTaTkoB. [TockoyibKy OHO cocTaBisieTcs: 0€3 KBAIM(PUIIUPOBAHHOW MOMOIIU

HOTapunyca, TO IOCJIC BCKPBITHUA KOHBCPTA HC MCKIIIOYCHBI HCTATHBHBLIC ITOCJICACTBHA.
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