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AHHOTaHI/IH. B crarbse IMPOBOAUTCA HCCIICOAOBAHUC PA3JIMYHBIX TOYCK 3PCHMUA

peryJiupoBaHust

110 TIOBOJlY OINpEAEIEHUS MOHATHS MPUHLIMIIOB MpaBa. AHaJ YIOTCS TPOOJIEMHbBIE
BOITPOCHI 3aKOHOJATEIbHON PErVIAMEHTALUN IIPUHIIUIIO HWHOTO IpaBa.
KuroueBble cji0Ba: TpUHUMUIIBI IPABA, ceMeﬁ%HpaBo, cembs, Opak, npasa u

00s13aHHOCTH POJUTEIICH. \2\

CemeliHOE 3aKOHOJATEIBCTBO @T;Bnﬂﬂ co00ll cHucTeMy HOpPMAaTHUBHBIX

akroB. Kpome mnpouyero CHCTCMIQ\& o0ecrieurnBaeTcss €IUHCTBOM IPHUHIIUIIOB
IIPaBOBOI'0 PETYJIMPOBAHUS CEM IX OTHOLIEHUM, KoTOphble 3akperuieHbl CK PO.

KOpunnyeckas Hayk,eao MMaeT MPUHLUIIBI IpaBa Kak ocHoBomoJaratouue [1,
2], ucxoansie [3, c. 3 u [1], peboBanus [4, c. 77], Hauana [1], momoxenus [35,
c. 195]. Kak nnu@O.A. Kpoxuna, neyHuLIMI PUHLIKIIOB MTpaBa UMEETCS OKOJIO
COPOKa, 4TO (@beﬁ OUYEBUHOCTBIO CTaBUT Iepe]] 00IIel Teopueil mpaBa BOIPOC O
HeoOxo1u Y CUCTEMAaTU3alMH BCEX MPHU3HAKOB JTAHHOTO MOHATUS. OIHU aBTOPBHI,
o M 10 YYEHOr0, TOJKYIOT NMPUHLHUIIBI IIpaBa 4yepe3 OOBbEKTUBHBIE KaTErOpHH,
hi| e — yepe3 OIpeieleHne uJieH, 3aK0Ha, TO €CTh Kak CyObeKTHBHbIC Havana [6, c.
43].

[IpyHuMnbel TpaBa — 3TO HCXOJHBIE, ONPEIECISAIOIIME HWIEH, IOJIOKEHUS,
YCTAaHOBKH, KOTOpBIE COCTAaBJSIOT HPABCTBEHHYIO OPraHU3allMOHHYIO OCHOBY
BO3HUKHOBEHUS, Pa3BUTUA U (DYHKIIMOHUPOBaHUS MpaBa. [[puHIUIBI TpaBa e€CcTh TO,

Ha 494€M OCHOBAaHBI q)OpMI/IpOBaHI/IC, JUWHaMHKa H I[GI\/JICTBI/IG ImpaBa, 49TO IIO3BOJISACT



OTIPENICNTh TPUPOAY ITAHHOTO TpaBa KaK JAEMOKPATHYECKOTO WIIA, HAIMPOTHB,
TOTAIUTAPHOTO [7].

J.A. CMupHOB ompenesseT MPUHIUIIBI NIpaBa KaK 3aKPEIUICHHBIE B HOpMax
npaBa  OCHOBOIOJIAraromde  TpeOOBaHMsS,  COOTBETCTBYIOIIME  MOPAJbHBIM,
MOJIMTUYECKUM U SKOHOMHUYECKHMM LIEHHOCTSIM OOILECTBA, HAIPaBJISIONIME MPOLece
co3nanus U GyHKIIMOHUPOBaHUS TpaBa [8, c. 23].

[IpuHIMTIBEI IpaBa, ¢ OJTHOM CTOPOHBI, OTPAKAIOT €T0 OOHEKTUBHBIC 01814@

00yCJIOBJIEHHBIE 3aKOHOMEPHOCTSIMU Pa3BUTHUS JAHHOTO OOLIECTBA, BC MMOI/I
UCTOPUYECKH TMPUCYIIUX €My HWHTEPEeCcOB, MNOTPEOHOCTEH, mp peunii  u
KOMIIPOMHUCCOB Pa3JIMYHbBIX KJIACCOB, IPYII U CJIOEB HACEIICHU PYTOl CTOPOHBI,

B MPUHIWIAX T[paBa BOIUIOMIACTCS €ro cy6LeKTHBHoeN COPHSITHE WICHAMHU
oOIecTBa: WX HPABCTBEHHBIE ¥ TIPABOBBIC B3I quCTBa TpeboBaHMs,
BBIPA)Ka€MbI€ B PA3JIMYHBIX YUYEHUSX, TEOPHSX, H@&BHGHH}IX IPABOIMIOHUMAHHS.
[ToaTOMY TIPUHITUTIBI TIPaBa TOJKHBI paCCManI/IQRb s C Y4EeTOM KaK €TUHCTBA, TaK
OCOOEGHHOCTEM 00eMX OTMEUEHHBIX CT , C TIO3ULMH CJIOKMBIIETOCA B
opuinueckot u guiaocodckoi HayKev@'&u 0 TpeAcTaBiieHuss 00 0ObEKTUBHOM U
cyObekTHBHOM mpase [9, c. 14]. Q

HNurtepecHoe orpenaenexH (&aeT C.E. ®ponoB, KOTOpBIM MOJ MPUHIUIIOM
npaBa TOHUMAET yHI/IBeQ&nLHoe WUCTUHHOE, (YyHIaMEHTaIbHOE, HOPMATHUBHO-
IPaBOBOE npennmcat@?\Haqaﬂo, TpeOOBaHWE, HWMIIEPATUB U T.M.), KOTOPOE
oTpesensieT O6H1}@BHP&BJ’ICHHOCTB MIPABOBOTO PETYIMPOBAHUS, BBICOKOE Ka4eCTBO
u ahde OCTh IOpUIUYECKOMN MPaKTUKU (IpaBOTBOPUYECKOMH,
MPaBOIpPHU TenpHOM U T. A.) [10, ¢. 5].

HITUIT TIpaBa — KaTeropusi OOBEKTHBHO-CYOBEKTHUBHAS, MHIIYT aBTOPHI
y@mKa «Teopust rocynapctBa u mpaBa» [11, c¢. 118]. Ero cyObekTuBHOCTD, Kak
OHM CYUTAIOT, BO MHOIOM 3aBHCHUT OT HAyYHOTO NPABOCO3HAHMS, HANPABICHUSA
WCCJICIOBAHUS, HAYYHOH MIKOIBI B APYTHX (akTopoB. OOBEKTUBHOCTH K€ MPUHIINATIA
mpaBa 3aKIIOYAeTCs: BO-TIEPBBIX, B TOM, YTO B HEM OTPAXAIOTCS OCHOBHBIC

3aKOHOMEPHOCTH Pa3BUTUS M (DYHKIIMOHMpPOBAHHUSA IpaBa; BO-BTOPBIX, OH JOJDKEH



OBITh 3aKpPEIUICHHBIM B TOW WM MHOW (popme B AEHCTBYIOIIEM 3aKOHOJATEIIbCTBE
[11,c. 127].

B.H. XponaHiok numer, 4To NPUHLUIIBI IIpaBa MPOHU3BIBAIOT BCE IIPABOBBIC
HOpPMBI, SBJSIOTCS CTEPKHEM BCEM cHCTeMbl IpaBa rocygapcrBa. OTcroga uX
OINpEACIAIONIEE 3HAYEHUE JUI PEryJIMpOBaHMs OOIIECTBEHHBIX OTHOIICHUMH, IJis

opuanueckoil npaktuku. CTporoe M TOYHOE OCYLIECTBIICHHE TPeOOBaHUM %Ba

03Ha4aeT OJHOBPEMEHHO U IIOCJIENOBATEIBHOE BOILIOLIEHUE B )KU3Hb 3AJI0KCHHBIX B
4

HEM npuHOMNOB. [lo3TOMy 1©IpM pelmIeHHMM KOHKPETHBIX OpUINY nen

HEOOXOMMO B IIEPBYIO O4YEpelb PYKOBOJACTBOBATHCS IPUHLIUIA aBa. OToO

CIY’)KUT OCHOBOW MpPAaBWIBHOTO NPUMEHEHHS }opuzmqecms‘&oplw, MPUHATHS
000CHOBaHHBIX U 3aKOHHBIX perieHuit [12, c. 215]. '\

CnenmoBarenbHO,  aHaNUM3UPYsT  BCE  BBIIIEY Q{me TOYKH  3pEHUSA
OTHOCHUTEJNIBHO NPUHUMUIIOB IIpaBa, MOYKHO yKa3aT®ua [JIABHOE B HUX MPUPOJE:
MPUHIUIIBL BBIPAXKAIOT CYIIHOCTH IIPaBa, onpe%a T €ro CoJAepX aHue U OOIIMA
XapakTep MPaBOBOTO PETYIMPOBAHUS 0011Ie HBIX OTHOLIEHHM.

-

[TpuHLMITBI CEMEMHOTO TTpaBa Ka@m

B COOTBETCTBUU C KOTOPBIMH OCY JII€TCSL PABOBOE PETYJIMPOBAHUE CEMENHBIX

CJICHHBIC HadaJia, PyKOBOIAIINEC UJCH,

OTHOIIICHUM, 3aKPEIUICHBI 3aKO0 %GHCM B cT. 1 CK P®. Ilpu 3TOM 3aK0HOJATEIb
HCMOJIb3YET TEPMUH «OCHQgﬁlaqana CEMENHOI0 3aKOHOAATEIbCTBAY.

Cpenu OCHOB@z\ Hayajl CEMEWHOro 3aKOHOJATeNbCTBAa Ha3BaHbL: 1)
HEO0OXO0IUMOCTh é&ennem/m CeMbH; 2) HEAOMYCTUMOCTh MPOU3BOJIHLHOIO
BMEIIATEIbCT Qoro—m/ﬁo B Jena ceMbd; 3) oOecnedeHune OecCHpensTCTBEHHOTO
OCYILIECTB s 4YJIeHaMH CE€MbHM CBOUX TipaB; 4) oOecrnedeHue BO3MOXKHOCTH
cyne 3allUThl CEMENHBIX MPaB; 5) N0OPOBOIBHOCTh OPAYHOIO COH3a MYXUYHHBI
151 MIWHBL, 6) MpU3HAHUE TOJBKO T'PAKIAHCKOTO CBETCKOTO Opaka; 7) paBeHCTBO
npaB CyIOpyroB B ceMbe; §) NPHOPUTET CEMEHWHOIro BOCIHUTAaHUS JAeTel; 9)
obecrieueHUE MPUOPUTETHOM 3aIUThl MPAB U UHTEPECOB HECOBEPIICHHOJETHUX U
HETPYJIOCTIOCOOHBIX uJIeHOB ceMbu; 10) HEZOmyCTUMOCTh OTpPaHUYCHHS IpaB

rpakJaH NpU BCTYIUIEHUM B Opak M B CEMEWHBIX OTHOIICHMSX [0 MpHU3HAKAM



COIIUAJIbHOM, pacoBoi, HAIlIMOHAJILHOM, SI3BIKOBOM 15030 PEIUTUO3HON
PUHA/JIEKHOCTH.

[IpencraBnsercs, uyto QopMa TMOJaYM OCHOBHBIX Hadall CEMEHHOTO
3aKOHOJIATENBbCTBA JIMIIEHA JOJDKHOM YETKOCTH. BeposTHO, Mo 3TOM NpUYMHE B
IOpUJINYECKON JINTEPATYpE HET €IMHCTBA IPU PELICHUH BOIPOCOB O TOM, KaKHE
nonoxkeHus ct. 1 CK P® sgBnsroTcs OCHOBHBIMHM HayajlaMHu, U COOTBGTCTBCP%O
KOJIMYECTBE TakuX Havan [13, ¢. 26; 14, c. 310]. o

PaccMoTpeB criopHble BONPOCHI 1O paccMaTpUBAEMOM Hpo6n$ aBTOp
NPUXOAUT K BBIBOY O HEIEIECOOOpPA3HOCTH OTHECEHHS K YHUCITY O BIX Hayas
CEMEMHOr0 3aKOHOJATENIbCTBA NPUHLMIIA MOCTPOEHUS CEMEHBIX, OTHOIICHUN Ha
YyBCTBAaX B3aUMHOM JIIOOBU U YBaXXKEHHS, B3aUMOIIOMOIIU I/IN €TCTBEHHOCTH MEPE]
ceMbelt Bcex ee wieHoB (. 1 ct. 1 CK).

Bo-nepBbIX, NpenCcTaBiIsIETCS, YTO HCBOSMO)KI(D[]pI/IHyZII/ITB K WCIIOJJHEHUIO B
HAType «O00s3aTenbCTBa» JIOOUTH U yBaxc% JIpPYTUX YJICHOB CEMbH, Kak
HEBO3MOXHO 00€CTeunTh JaHHOE bCTBO CaHKUUAMHU WIH CO3/aTh
(mpuaymatb) oOsA3aHHOCTH (M COOTB Qoume npaBa), UCIOJHEHHE KOTOPBIX
(peanuzanus KOTOPBIX) HpHBCI[GK%HGHI/I — B3aUMHON JIO0OBU M YBAKCHHIO.
[IpakTHueCcky B JAHHOM CiIy4a HMMEEM JIEJIO C MPU3BIBOM, JIMILIEHHBIM IIPABOBOIO
CoAEp KaHUs.

Bo-BTOpBIX, qn@&:\\QeTCﬂ YIIOMHHAHHS O B3aMMOIIOMOIIM, TO U 31€Ch MPaBo
OECCHUIIBHO. Byﬂy@EMOHTHpOBaHHHM» B IOPUIUYECKYIO MaTepuio, TpeboBaHUE O
HE00X0IUMO B3aMMOIIOMOIN  TpaHchopmupyercs, npuodperas  Gopmy
00s13aHHO 110 COJICPKAHUIO OJTHUMU WICHAMHU CEMbH IPYTHUX.

OHEIl, B-TPEThHUX, CIOBOCOYETAHUE «OTBETCTBEHHOCTbH MEPEJ CEMbEU BCEX
e@eHOB» WCIIOJIb30BAHO HE B KOpUAMYECKOM cMbicie. [lo-Buaumomy, B JaHHOM
ciiyyae 00 OTBETCTBEHHOCTH TOBOPUTCS C TOUKHM 3PEHHS COLMabHON. Bo-mepBbix,
OCTaBasiCh Ha IOPUANYECKUX MO3UIUAX, CIEIYyeT CUHUTaTh, YTO OTBETCTBEHHOCTH
HAaCTyNaeT MpU HAJIMYUM HEKUX [POTUBOIIPABHBIX JEUCTBUU. Bo-BTOpBIX,
MPUBJICYEHNE K OTBETCTBEHHOCTH MPEAIOIaracT NPUMEHEHUE CaHKLUU. B-Tperbux,

CKOJIBKO OBl HU TOBOPHUJIOCH B HAYKC O TOM, UYTO CCMbA ABJIACTCA CY6’[>CKTOM IpaBa,



WK 0 HeoOXOMMMOCTH TIPU3HAHUS CeMbH CyOBeKkTOM mpaBa [15, c. 61], 3akoH He
CUMTAET CEMbI0O YYAaCTHHMKOM IPABOBBIX OTHOILIEHUH. Perymmpylorcs OTHOIICHWS,
CKJIJbIBAIOIIUECS MEXAY WICHAMH CEMbH, U T. 1.

Cpenun npunuumnoB cemeiiHoro mpasa B 1. 3 c¢T. 1 CK P® ynomunaercs
yKa3aHue O pa3pelieHru BHYTPUCEMENHBIX BOIPOCOB 0 B3auMHOMY corjacuto. Kak
MPEACTABIIIETCS, 3TO TOXE TOJBKO TnoxenaHue. [lo-Bugumomy, ciegyer
KOHCTaTUPOBATh, UTO PeYb UJET 00 ujeasie, K KOTOPOMY HaJl0 CTPEMHUTHCS, 1'8—[%&7[
€ro HEJOCTUKUMOCTb. A C TMpPAaBOBOM TOYKHU 3peHUsT OOECHeYUuTh /eCTBO
«B3aHMHOIO COIJIacHs» TMOMNPOCTY HEBO3MOXHO. KoneuHo, MO CHUTh B
00513aHHOCTh BCEX YJICHOB CEMbH DPEILIECHUE OIMPEACICHHOTO P ag()HpOCOB (u nmatp
UX [epeYeHb) TOJIbKO «eAuHornacuem». Ho, Bo-me (ﬁ,‘ HE J3T0 Oyner
IIPOTUBOPEUNUTH CYyTU CEMEMHBIX OTHOLIEHUU U IIPUBE OMYy, 4TO PsAJl PELICHUI
MOMPOCTY HEBO3MOXKHO OyJeT MPHUHATH H3-3a pam%acnﬁ MEX1y 4YJIEHAMU CEMbH
WIH HeXKETIaHUS KOT0-TH00 13 YJICHOB CEMbHU yq@ BaTh B IPUHATUU peleHus. Bo-
BTOPBIX, ITPAaBO HE 00JaJaCT U HE MOXKET O Th CPEJICTBAMH, KOTOPHIE MOTJIH OBI
o0ecreyuTh peain3aliio Takoro pojaa 1@

Takum o0pazom, nomona& MOXHO OTMETUTh, 4YTO HEO0OXOIUMOCTb
MOCTPOEHUSI CEMEHHBIX OTHO Ha 4YyBCTBAaX B3aUMHOU JIIOOBM M YBa)KEHUS,
B3aMMOIIOMOIIN U OTBeTCT%IH CTH IIEPEJl CEMbEU BCEX €€ YJIEHOB HEIb3sl OTHECTU K
IpUHLIUIIAM CGMGﬁHO@%aBa, TaK KaK OTCYTCTBYET BO3MOKHOCTb MPUHYXKICHUS
YYaCTHUKOB ceMe@gw MPAaBOOTHOIICHUH K MUCTIOJHEHUIO JAaHHBIX 3aKOHOIATEIIbHBIX
MOJIOKEHHM. Q

Cp Q})I/IHHI/IHOB cemeiiHoro npaBa B 1. 3 cr. 1 CK P® ynomuHaercs
yKaza 0 pa3pelleHUH BHYTPUCEMENHBIX BOIIPOCOB MO B3aUMHOMY coriacuto. Kak
| TaBIISIETCSI, O3TO TOXKE TOJIbKO mokenaHue. Ilo-Buaumomy, clenyer
KOHCTaTUPOBATh, UTO peUb UIET 00 ujaeasie, K KOTOPOMY HaJl0 CTPEMHUTHCS, MIOHUMAs
€ro HEJOCTHKHUMOCTh. A C TPaBOBOM TOYKH 3pEHUSI OOECIEYUTh TOPKECTBO

«B3aMMHOI'0 COIJIaCH:» IIOIIPOCTY HCBO3MOZKHO.
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