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AHHOTaHI/IH. B crartne PaCcCMaTpuBaArOTCA HpO6JICMBI Fﬁ HCKO-IIPaBOBOI'O

AOTroBOpa CTPOUTEJIBLHOI'O MoApAaAa

pPEryJIupOBaHUsl JOrOBOpa CTPOUTENIBHOIO MOApPSAA, fhi BOBAaHUE J0rOBOpa

CTPOMTEIIHFHOTO nojapsiia, CBSI3aHHOTO aJIbHO-DKOHOMHYECKOM
HEOOXOIMMOCTBIO CTAaHOBJICHUS, (HOPMHUPOBAHHSI %paSBI/ITI/I}I UHQPPACTPYKTYPBI
o0IIIeCcTBa.

Conepxkanrue TPUHIIUIIOB IpaBa, IO €T HarJIIJIHee COOTHECTH IPaBOBBIC
IPEANUCAHNS C PETYIUPYEMbIMH o6me 'Sgbnvm OTHOILIEHUSIMH, YTO 3HAYUTEIHHO
IIOBBIIIAET OOIIEe BOCHI/ITaTeHI)HOK}&IpeBeHTI/IBHOG BO3JICHCTBHE TIpaBa, a TaKKe
CIIOCOOCTBYET CTAaOMIIU3AIINH @ JaTEILCTBA.

KiioueBble  cjI0Ba;, J0TOBOP  CTPOUTEIBHOTO  TONpsAa,  IMPAaBOBOE
peryJupoBaHue, Tpa KO€ 3aKOHOJIaTEJIbCTBO, 3aKa34MK, (PMHAHCOBBIC PHUCKH,
rpammncm—npax@n OTBETCTBEHHOCTH, CTPOUTEIIBHBIC OTHOIIICHUSI.

\

B CTEME  MPaBOBOTO  PETYJIMPOBAHHUS  CTPOMTEIBCTBA  0CO0OC
caMocC CIIBHOEC MECTO 3aHMMAeT JOTOBOP CTPOUTEIBLHOTO TMOAPsAa, KOTOPBIN
HJISIGT pPErIIAMEHTHPOBAaTh HMMYIICCTBCHHBIE W CTOMMOCTHBIC OTHOIIICHMS,
CBSI3aHHBIC CO CTPOMTEIILCTBOM, PEKOHCTPYKIIMECH 00BEKTOB HEJIBHIKMMOCTH, a TAaK)Ke
BBITIOJTHEHUEM HWHBIX CTPOHUTEIBHBIX pPabOT, YTO CHOCOOCTBYET (OPMUPOBAHUIO
MatepuagbHON 0a3bl OyIyIIUX SKOHOMHUYECKHX OTHOIICHUN M 3aKJIaJbIBACT OCHOBY

A JOJITOBPEMCHHOTO, YCTOI‘/’I‘II/IBOFO pocTa NpPOU3BOAHUTCIIBHBIX CHUJII U 3KOHOMHUKHU

rocyjlapctBa B  I1I€JIOM. AKTYaJIbHOCTh W  CJIIOXKHOCTh  BBIOPAHHOM  TEMBbI



npeaonpeaesnieHa OTCYyTCTBHEM €IMHOTO HAyYHO-TEOPETHUECKOro IMOAXoja K
0a30BOMY MOHATHIO TOApPAJAa W €ro Pa3HOBHIHOCTSAM, COOTHOIICHUIO pabOTHl H
YCIIYTH, KOTOpbIE MPENONPEAEISIIOT COAEpPKaHUE U YCIOBUS JOrOBOpa M HEU30EKHO
OKa3bIBaIOT BIMSIHUE HA PAKTHUUYECKYIO AESITEIbHOCTb.

CTpouTenbHBIN MOAPSA, ITOTOBOP CTPOUTEIBHOIO MOAPSAA, CYIIECTBEHHBIE
yCIIOBHUSI JIOTOBOpa, paboTa, CTPOUTENbHASI ACSITEIbHOCTb, 1I€HA, PEe3yJbTaT p%T,
Ipa)x/1aHCKO-IIPaBOBasi OTBETCTBEHHOCTh CTOPOH. o

CyiiecTBOBaHUE JIOTOBOpa CTPOUTENBHOIO MOJpPsIa CBS3aHO C WBHO—
HSKOHOMUYECKOM HEOOXOAMMOCTBHIO CTaHOBIEHUS, (OPMUPOBAHU %‘paSBI/ITI/I}I
UHPpPACTPyKTypbl obOmiecTBa. Hu oaHO 0O0IIECTBO HE MOXKET ‘CyIIECTBOBAaTh H
pa3BuBaThCs 0€3 KWIMIIHOTO (HOH/IA, AOPOT, 31aHHH, COO ’kﬂ 1 pa3Iu4HOTO BUAA
U Ha3HaueHus (TPaHCHOPTHBIE, TUAPOTEXHUUYECKHE (?l/%.), CPEICTB CBSI3U U
NPUMEHEHHUSI COBPEMEHHBIX TEXHOJIOTHH. I/IMeIomp%q 00BEKTHl MH(PACTPYKTYPHI
HY>KIAIOTCS B MOAJEP’)KaHUU B HaJJICKAIIEM coc%g WU, PEMOHTE W PEKOHCTPYKLIHUH.
OpraHu3alnOHHO-IIPABOBbIM HHCTPYMEHTO SHMsI 3TUX 3aJ1a4 SIBJISIETCS JOTOBOP
CTPOUTENBHOTO MOJPSJIA, H03B0J1;Ho€'3$§ COCIUHATh pa3jIUYHbIE pPECypCchl H
IOPEINOCHUIKH  CTPOUTEIBHOTO n@ogcma: OpraHMU3alIOHHO-3KOHOMHUYECKUE,
MaTepHaIbHO-TEXHUUECKHE, I@ CpHO-TIPOEKTHBIC, APXUTEKTYPHbIE U TPYIOBBIC.
Horosop CTpOI/ITCHBHOFWOI[p}II[a o0ecrieunBaeT OCBOCHHE WHBECTUIMH U
KallUTaJIbHBIX  BJIOXK , MOJEpHHU3ALIMI0 HAa €ro OCHOBE MaTepUaIbHOro
POU3BOCTBA. 6&

CTpOP% bIC OTHOILICHHA MABJIAIOTCA CT&pGﬁIHHMH n TpaauIIMOHHBIMHA
0

BUJIaMH PHBIX OTHOLUEHUM I OT€YECTBEHHOTO JoroBopHoro mpasa [1]. C
IIPUH yactu BTopoil 'K P® [3] co3gana, B CylIHOCTU, HOBas IMpaBoBasi Oa3a
0 eHul B 00J1aCTH CTPOUTEIHCTBA, B TOM UKCJIE KAIUTAIHHOTO.

B mnacrosiiiee Bpemsi HOpMaTuBHasi 0a3a, peryjupyrolias OTHOILIEHUS B
o0nacTu CTpOHMTENbCTBA O4YeHb oOmmupHa (O6omee 500 HOPMATHUBHBIX MPABOBBIX
akToB). HemocpencTBEHHO 3aK/IIOYEHHE W MCIOJHEHHE JIONOBOPOB CTPOMUTENIBHOIO
noapsiga perynupyetr ['paxnganckuii kojgekc PO, B riase 37 KOTOPOro MpOMUCAHBI

o011ye MoJI0KEeHUs I0roBOpa MoApsAa, a naparpadom 3 peryiupyercs, B 4aCTHOCTH,



CTPOUTENbHBIN moapsA. Takum oOpa3oM, ¢ mnpuHsATHeM uacTu BTopoid ['K PD
IPaKJAaHCKO-IIPABOBOE PEryJMPOBAaHUE OTHOUICHUMH B TaKOM BaXXHOM OTpaCiH
XO34MCTBEHHOW JEATENIbHOCTH, KaK KalWTaJbHOE CTPOMTENIBCTBO, BIIEPBbHIC
OCYILIECTBJICHO HA 3aKOHOJATEILHOM YPOBHE.

HecMoTpst Ha HaJMuue JIETAIbHOTO ONPENEICHUS AOrOBOpPa CTPOUTEIBHOIO
noJpsiJa B TPAXKIAHCKOM 3aKOHOJATENBCTBE, OHO CYIIECTBEHHBIM 00pa3oM
HOJIBEpPraeTcsi KpUTHKE crenuanuctamu. PasHoobpasue 1moaxo/10B B OCHOBE M&G@i

OJHO3HAYHOC ITIOHMMAHUC IIPpEAMETA UCCIICAYEMOI'O 00s3aTeIILCTBA.

JIOroBOp CTPOUTENBHOTO MOAPSAAA IMOMHUMO YHUCTO MOAPSN ocpenyer
TAaKXKE€ JJEMEHTbl LEJIOro psja MHBIX BUJOB OTH IIOCTaBKH,
UMYILIECTBEHHOTO HaiiMa, YyCIyr, XpaHEHWS, BKCHCI[I/IHI/II/I €BO3KH, KpPEIUTHO-

PaCUETHBIX U HEKOTOPBIX APYTHUX.

JIOroBOp CTPOUTENBHOrO IMOIPsIA C‘II/IT&GTC}W&KHIO‘IGHHBIM, €CII MEXIy
CTOPOHAMH JOCTUTHYTO COTJIAIEHHUE 10 BCGMQ{! pKAIIUMCS B HEM YCIIOBHSIM M
JOKYMEHT IOJINKUCAaH CTOPOHAMU WJIA UX Y MOYEHHBIMU MpenacraButessiMu. [1o
oOlieMy MmpaBuily C 3TOrO MOMEHTA O 'Sﬂ UTCS 00s3aTEIbHBIM JUIS 3aKa3uuKa U
OAPSAAUMKA. QQ

B orHOmEHUN HpI/IHL@@ JIOrOBOpa CTPOUTEIBHOIO MOAPsAA CIEAYET
OTMETHUTh, YTO B I[&HHOWI[G COIJIAIIEHU OTCYTCTBYIOT HEKOTOPBIE 3JIEMEHTHI
CBOOOIBI TIPU 3aKITIO JIOrOBOpa CTPOUTENBbHOrO noapsaaa. [lo atomy norosopy
MOAPSTUUK 06;13@& B YCTAaHOBJICHHBI CPOK MO 3aJaHUI0 3aKa34uMKa MOCTPOUTH
ONPEIECICHHD BEKT JINOO BBIMOJHUTH UHBIE CTPOUTENIbHBIE PA0OTHI, a 3aKa3UUK
o0s3yeTc JaTh TMOJPSIAYMKY HEOOXOJUMbIE YCJIOBHUS It pabOThl, MPUHATH
pe3yn pabotsl 1 ero omwiatuth (cT. 740 'K PD). [TIpoGiaema B TOM, 4TO 3aKa3yuk
H@BHHCTCH CHEIUAINCTOM B 001acTu cTpoutenscTtBa. COOTBETCTBEHHO IMPHU
(GbopMHUpPOBAaHUU JIOTOBOPHBIX YCJIOBHM OH HE MOMET AaKTUBHO Yy4YacTBOBaTh B
pa3zpaboTke goroBopa. Tak, O4eBHJIHO MHUHMMAJILHOE BMEIMIATEIHCTBO 3aKa3uWKa B
dbopMHpoBaHUE CYIIECTBEHHOTO YCJIOBHS O IIEHE IOTOBOPa CTPOUTEIHHOTO MOpSIa
U CPOKaxX MPOBEJACHUSI CTPOUTEIbHBIX padoT. [laccuBHBI JEeHCTBUS STOM CTOPOHBI U B

ciIy4dac, Koraa HCO6XOI[I/IMO 3aKIIHOYUTD JOIMOJHUTCIIBHOC COIIAICHUC K 1OIOBOPY. B



CBSI3U C 3THM 3aKa34MK BBIHY)KJIEH HECTHU JONOJHUTEIBbHBIE PACXOAbI U IPUBJIEKATH
CHELMATIUCTA, KOTOPBIH Obl JEHCTBOBAJ OT €r0 UMEHH.

B coBpeMmeHHON nuTEpaType BOIPOC O CYLIECTBEHHBIX YCIOBHUAX I0rOBOpa
CTPOMTENIBHOTO MOAPsAA OCBELIAETCd HEOMHO3HA4YHO. B pesynbrare ucciaenoBaHus
pa3IMYHBIX KOHIENIMMI, IPEeaIaracTcsi pacCMaTpuBaTh B KAadeCTBE CYIIECTBEHHBIX
YCJIOBUM JOTOBOPa CTPOUTEIBHOTO NOAPSAIA IPEAMET, LIEHY U CPOK.

AHanu3 TOKTPUHAIBHBIX B3TJIS0B U CyA€OHON MPAKTUKU MO3BOJISIET 61@1‘5

. 7
cileayromuu BbIBOJA, O TOM 4YTO, JIsI TOI'O YTOOBI npeaMeT gorosopa CTp BHOTO
noapsaa OBLI COrjiaCoBaHHbIM, CTOpPOHaM HCOGXOI{I/IMO BKJIIOY A0roBOp

CIeAyIOIIMe 3JIeMEHThI: 1) HauMeHoBaHHE (BUI) paboT; 2) coiaepxkaHue U 00beM
pabort; 3) 00bEKT, HA KOTOPOM JIOJ>KHBI BBITTOJIHSITHCS pa60Th\ KOHKPETHU3ALMs €ro
MECTOPACIONOKEeHHs; 4) pe3ynbTar, K KOTOPOMY no% MIPUBECTU TOPSITHBIC
paboThI (b

B Hacrosimee — Bpems H&6HIOI[&CT® OTCYTCTBHE  €IMHOOOpa3HOU
IPABOMPUMEHHUTEILHON MPAKTUKU B OTHO KBATM(PUKAIIUA OTHOIICHUH CTOPOH
OpU  OTCYTCTBUU YETKOTO OIMpenen 'S penMera JI0TOBOpa CTPOUTEIHHOTO
NOJIPsJa, OAHAKO MPU STOM npaBo%}%HTeanme OpraHbl OJIHO3HAYHO OIPENEISIIOT
00s13aHHOCTh 3aKa34MKa OILI % BBITIOJIHEHHBIE paboTel [2]. Kpome Toro,
HEKOTOpPbIE Hp@ﬂCT&BHTGHWﬁ TPa)/IaHCKOTO MPaBa, a TAK)KE B MOCIIETHEE BPEMS
cyneOHasi TpaKTUKa @ OTHOCAT IIeHy (CTOMMOCTH) paboOT K CYIIECTBEHHBIM
YCIOBUSIM I[OFOBéss CTPOUTENHHOTO TMOAPSAa, BIMSIONIMM Ha 3aKIIOYEHHOCTH
aoroBopa. Xo HEE Cybl IPUIECPKUBATUCH HTHOTO MHEHUSI.

Bm C TeM, BKJIIOYEHHE YCJIOBHUS O IIEHE B JOrOBOp CIIEAyeT CUYHUTATh
06;132@HHM, MIOCKOJIBKY TO3BOJISIET M30€KaTh MHOXECTBA (PMHAHCOBBIX PHCKOB.
b TOT0, YCJIOBHE O IIeHE padOT JOJHKHO MPOIUCHIBATHCS MCKIIIOUUTENBHO B
JIOTOBOpE, B TOM YHUCJIE CO CCBUIKOM Ha CMETy, a H3MEHEHUE IEeHbl — B
JOTIOJTHUTENBHBIX ~ COTJAMICHUSX K  jgoroBopy. OmmOKM W HEKOPPEKTHBIC
(GbOpMyIHPOBKH B JOTOBOPE OTPUIIATEIIHLHO BOCIPUHUMAIOTCS CyJaMH M CIIOCOOHBI

NOBJIEYb HEOIArONPUATHBIC MOCIEACTBUS JJIs1 OAHOM UM 00EUX CTOPOH JI0TOBOpA.



[IpaBa 1 00s13aHHOCTH CTOPOH MO JIOTOBOPY CTPOUTEIBLHOIO MOAPSAa MOXKHO
NoJIpa3/IeJInTh Ha cleayrolue BuIbl: 1) mpeaycMoTpennbie naparpadom 1 riasel 37
'K P® u BO3HHKaWONIME HE3aBUCUMO OT KOHKPETHOM PAa3HOBUIAHOCTHU JOTOBOpA
nonpsinaa; 2) npenycMmoTrpennsie naparpadom 3 rnaBel 37 'K PO, perynupyromum
JIOTOBOPHBIE OTHOILIEHUS TIO CTPOUTEIBHOMY TNOJPSAY; 3) NpeayCMOTpPEHHBIE
3aKOHAMM W HWHBIMM TPAaBOBBIMU AaKTaMH, PETYIUPYIOLUIMMU UMYIIIECTBEHHbIC U
OpraHHU3allMOHHbIE OTHOLIEHUS, BXOASIINE B COCTaB MpeaMeTa rpamnamxorwﬁa,
CKJIAJIBIBAIOIIMECS B XOJI€ OCYIIECTBICHUS! KOHKPETHBIX BUJIOB CTPOUTEIb /a60T;
4) mnpexyCMOTPEHHBIE 3aKJIIOYEHHBIM JOTOBOPOM CTPOUTEIBHOL %ﬂpﬂz{a (x
npuMepy, HA B OJIHOM 3aKOHE WM HHOM IPaBOBOM aKTPbI‘{ IIpEAYCMOTpPEHA
0053aHHOCTb 3aKa3uuKa MPEeAOCTaBIAThH npomBOLLCTBeHHH&ﬁ(counaano—6mTOBHe
yCIYTd, HO MO JOrOBOPY CTPOUTEIBHOIrO noz[p% O3HUKHOBEHHE TaKoO
00s13aHHOCTH BITOJIHE BO3MOYKHO). (b

I'paxx1ancko-nIpaBOBasi OTBETCTBEHHOCTh araeTcsi Mpyu HaAPYIICHUU MPABUIL,
YCTAHOBJICHHBIX HE TOJBKO TOCYAapCTBO (éo U B COOTBETCTBHM C 3aKOHOM
ctopoHamMu B goroBope. OObIUHO gmﬁ BUJI OTBETCTBEHHOCTH HOCHUT
UMYIIECTBEHHBIH, KOMHeHcaIJ;I/IOHI-(Y&apaKTep M 3aKJII0YaeTcsl B BOCCTAHOBIICHUU
HapyUICHHBIX IpaB KPEeOUTOpa %TOM}I pa3Mep TaKoW OTBETCTBEHHOCTU JOJIKEH
COOTBETCTBOBATh pa3Mepw§HHeHHHX yOBITKOB WJIM BpEIa: HMMYIIECTBEHHOE
B3bICKAHHE, KakK IIpa , TPOM3BOJMTCS C JOJDKHUKA B TMOJb3Y KpeauTopa c

coOJIr0ICHUEM Hp@fﬁﬂna MOJTHOTO BO3MEIIEHUs yiiepoa.

OcHoB JUISL IPUBJIEYEHUS CTOPOHBI IOTOBOPA CTPOUTEIBHOTO MOAPSAAA K
rpaxkaaHc aBOBOI OTBETCTBEHHOCTH SIBJISIETCSI COBEPIIECHUE UM TPaXJAaHCKOTO
IIpaBo menusi. OrcyrctBue B ['K PO onpeneneHuss  rpaxaaHCKOro

H@H&pyﬂleHI/Iﬂ SBIISIETCS HENOpPAaOOTKOM 3aKkoHOJaTeNs. OTO NPUBOIAUT K
MHOTOUYHUCIIEHHBIM JIUCKYCCHSIM, a IOPOH U K CyZ€OHBIM OLIMOKaM.

Jns  kBanupuKaUd TOBENEHUS CTOPOHBI Kak IMPOTHBOIPABHOTO B
IIPAaBOOTHOLIEHUH 110  JIOTOBOPY  CTPOUTEIBHOIO  IOAPSAAa OHO  JIOJKHO
COOTBETCTBOBATh DAY IPU3HAKOB: MEPBBIM — HApyLIaTb HOPMBI IPaBa, YCIOBHS

A0roBopa CTPOUTCIBHOTO IOoApsAla W B HCKOTOPLIX Clydasdx oObIYan ACJIOBOIO



o0opoTa W BMECTe€ C HHUMH U CYOBEKTUBHOE IIpaBO; BTOPOH — OTCYTCTBHE
IPaBOMOYMS Ha COBEPILEHUS HapyLIEHUs; TPEeTUd — BCAKOE JelcTBUE JIHOO
Oe31eiicTBUEe HEOOXOJUMBIM 00pa3oM JOJIKHBI HOCUTh IOPUINYECKUE HEraTHUBHBIC
IOCJIEICTBUS;, YETBEPTHIH — HapyllaTh pa3BUTHE OOILIECCTBEHHBIX OTHOIICHUN U
HKOHOMUYECKOT0 000poTa.

B 3akoHOmaTenbCTBO HEOOXOAUMO BBECTHU JOIMOJHUTENbHBIE TapaHTUU
KayecTBa  pe3yJbTaTOB CTPOMTENbHBIX paboT. B  wactHOCTH, B 01@1){
JOTIOJTHUTENBHONW 3alIUThl MHTEPECOB 3aKa3uMka HEOOXOAUMO TMPUBS /CpOKI/I
OoOHapy»XEHUsI HEJOCTAaTKOB pe3yjibTata paboT K BugaM pado Q& ciyuai
JMKBUJIALIMK TOJAPSAYHKA IIPEAYCMOTPETh MEXaHU3M CTPAaXOBaHUs,\€CIIU BO3MECTUTD
yOBITKM  3aKa3uuKy Oyner Helab3d 3a CYeT KOM alMoHHOro  (QoHaa
CaMOPEryJIMPyEMOM OpraHu3ali, B KOTOPOHW COCTO onuTeNb pador. Ilpm
IPUEMKE pe3ysIbTaTOB PabOT B OTHOILEHUSX C yqac%m norpedurens kak "ciadoit
CTOPOHBI" B LENSAX BBEACHUS I[OHOHHHTGHLHLIX@OBHX MEXaHU3MOB €r0 3aIIUThI
MOKHO TIPEIyCMOTpPETh 00s3aTeNbHOE €EHHE CTPOUTEIBbHO-TEXHUYECKON
AKCIIEPTHU3bI C BO3JIOKEHUEM PACX0JI0B @operynnpyeMon OpraHu3alHMIo.

B 3akoHoparenbcTBE HGOQ BaHHO OTCYTCTBYET OTBETCTBEHHOCTb 3a
HEKAYECTBEHHO BBIIIOJIHEHHBIC UTENIbHbIE Pa0OTHI, KOI/la MOAPAIIUK YCTPaHUII
BCE HEIOCTAaTKU K CPOKY, %as HHOMY B aKT€ NMPUEMOYHONW KOMHUCCUH, TO HUKAKON
OTBETCTBEHHOCTH nm& IpU 3TOM He HacTymnaer. Ui nenedl CTUMYJIMPOBaHUS
NOJIPSAUYHKA K K&'@’%CHHOMY BBINIOJIHEHUIO palOT, a TAK)KE K aKTUBHBIM JIEHCTBUSIM
0 yCTpaHe BBISIBJIEHHBIX HEAOJCIOK U Je(EeKTOB, CJIEeAyeT YCTaHOBUTH
JIUCTIO3UTHBHOE 3aKOHOJATENLHOE NMPABUIIO O BBEICHUM INTPada, SKBUBAICHTHOIO
10% OMMOCTU PalOT, 3a MPOCPOUKY MOAPAIUMKA B YCTPAHEHUHU BBISBICHHBIX
IL@(TOB, a HaJlMyuMe HEJIOJEJOK B BBINOJIHEHHON paboTe mpensaraercs

KBTU(PUIIMPOBATH KaK HAPYILIEHHWE CPOKA BBHIMOJHEHUS PadoT.
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