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MCIKAYHAPOIHOC YaCTHOC IIPaBO

OcHoBHbIE TeHAEHIINH Pa3BUTHA COBpeMeHHOI/I CHUCTEMBI HCTO‘IH&K@

o

AHHOTaHI/IH. B HaCTOHI_HGI/I CTaThC paCCManI/IBaIOTCSI% HBI€ TCHACHIIUHN
C

Irpa;kaiaHCKOro mpasa Poccun

Pa3BUTHUSI CUCTEMbI UCTOYHUKOB I'PAXKIAHCKOTO IIpaBa noz[ B TBUEM MPOLIECCOB
rJI00aIM3aIuy U HHTETPaIiu.

KuarwueBble ciioBa: uctounuk (hopma) rpamﬂ%mro npaBa, 3aKOH, CyJeOHas
IPAKTUKA, IPEIEACHT, TII00aTH3aIus, I/IHTeraL% CTHOE PaBo.

o

VYKkpemieHue 3aKOHHOCTH B ‘GS‘N{ paBoBOii cepe HEBO3MOXKHO 0e€3
TEOPETUYECKOTO0  [MOHUMAaHUS B@HHI/IX CBA3€i B CHUCTEME€ HCTOYHUKOB
IrpaXJAaHCKOTO TpaBa, a 3aKOHOMEpPHOCTe uX (OpPMUPOBAHUSA U
VCCIIEOBAHUS nepcneKTHde pasBurus. [Ipu 3TOM OIHOW W3 SBHBIX TEHACHUUM,
BIUSIOMUX Ha (HOpM HUE U JaJbHEWIee Pa3BUTUS COBPEMEHHOTO OOIIECTBA,
SIBJISIETCS rno6am@ml BCEX YKOHOMHUYECKUX U COLIMATbHO-TIOJUTUYECKUX SIBIICHUM,
a TaKXKe MHT @mﬂ OTEUYECTBEHHOI'0 MpaBa B MEXAyHapojHoe mpaBo. CerojHs
rio6anus Npe/ICTaBIsieT cOO0M OrPOMHYIO CHITYy, CMETAIOIIYI0 Ha CBOEM IyTH
HallU Hble Oapbepbl U MPABOBBIC MPETPasbl, MOJUTUUECKUE U IKOHOMHUYECKHUE
c@eHHTeTH, KOTOpasi TOJIBEpracT COMHEHHUI0 3(P(HEKTUBHOCTh KIIACCUYECKHUX
UCTOYHUKOB TpaBa, U MPEXKAEC BCEr0 HOPMATHBHOTO IPABOBOIO aKTa, CTaBsi TEM

CaMbIM 110JJ COMHCHHUC KIIACCHUYCCKHC IIPABOBBIC IOKTPUHBLI B HaHHOﬁ obnacTu

HAay4YHOI'O 3HAHU:I.



B coBpeMeHHBIX yCIOBHSX TioOamu3amuu 0co0O€ 3HAYCHHE TaKKe
npuoOpeTaeT BIMSHUE PA3IMYHOrO POJia MHTETPAIMOHHBIX MPOLIECCOB Ha cdepy
MCTOYHUKOB MPABOBOT'0 PETYIUPOBAHMS SKOHOMUUYECKUX OTHOIIEHUH B IIEJIOM.

3aMEeTHO YCWJIMBIIMECS WHTETPAIMOHHBIE MPOILECCHl B MHUPOBBIX TMPABOBBIX
CUCTEMaX I[IOCTENEHHO MPHUBOASIT K H3MEHEHUI0O HUX COOCTBEHHOW CTPYKTYpBHI,
CIIOCOOCTBYIOT TIOSIBJICHHIO HOBBIX WJIH TpaHCHOPMAIMH YKE CYIIECCTBYIQUINX
UCTOYHUKOB TpaBa. XapaKTePHON YEPTON MPOUCXOISIIETO SBIISCTCS yCTaHSI%A
eIMHOO00Pa3HOTO MPABOBOTO PETYIMPOBAHUS, KOTOPOE BBIPAKACTCS B Y aupm
KaK caMOro YaCcTHOTO TpaBa, TaK ¥ MPAKTUKHA €T0 MPUMCHCHHUS. Q

B kxoutexkcre Habupawmux 000pOTHl rio0anan3a BIX TMPOIECCOB
CPaBHUTEIIBHO JIETKO MPOCIIEKUBACTCS TJIaBHAS T€HI[CHI_II/I$I zm;lafomaﬂ TUHAMUKY
yKa3aHHOW MPOOJIEMBbI: HapacTaHUE MPU3HAKOB YH I/IBaHI/II/I U TIPU3HAKOB
yHU(UKAIIMK, KOTOpPbIE CTAHOBATCA Ba)XXHBIMHU (bLepTaMH BHELIHEH  (QOpMBI
NPOSIBJIICHUSI  TIPABOBOTO  PETYJIUPOBAHUS w Horo mpaBa. IlocpeacTtBom
COOTBETCTBYIOIIUX BHYTPEHHHX HWCTOYHU PaXKIaHCKOTO TpaBa OTPAKAIOIIMX
crieu(puKy HaIMOHAIBHOTO 3aK0Hoz[a &Qa rocyJlapcTBa akKTUBHO y4acTBYIOT B
dbopMHUpOBaHUU €AUHOTO rn06aﬂb}1{§&lpaBOBoro npoctpancTBa. Takum oOpa3om, B
HACTOsIIIEE  BpeMs  BO3HH (é OCO3HaHHAasi  HEOOXOAMMOCTb  CO3JAHUS
HAJHAIMOHAIBHBIX  TIPABO § HOpM (MCTOYHWKOB TIpaBa), PETYJIHPYIONIUX
OOIIIECTBEHHBIE OTHO g, BXOISIIME B cQepy peryJupoBaHUs TPaKJaHCKOTO
npasa. COHOCT@'&{He MEXIYHAPOJHBIX  JOKYMEHTOB W  HAIIMOHAJILHOTO
rpaXkIaHCKO 6 KOHOJATEIIbCTBA TO3BOJIIET YBHJETh OCHOBHBIC TCHIACHIINU
JanbHeH Pa3BUTHUS U COOTHOIICHHS MEXIYHAPOJIHO-IIPABOBBIX U BHYTPEHHHX
UCTO B npaBa PU3HAHHBIX MHUPOBBIM COOOIIIECTBOM.

BozneiictBue 1100aNM3alMOHHBIX W HMHTETPAIMOHHBIX IPOIIECCOB  Ha
BHYTPUIOCYJIAPCTBEHHYIO CHUCTEMY HMCTOYHHUKOB TPa)KIAHCKOIO MpaBa MPOUCXOIUT
HECKOJIbKUMH CIIOCOOAMH.

[lepBbIii  crocoO  HampaBieH Ha TPUBEICHHE B  COOTBETCTBHE C

MCXKAYHAPOAHBIM IIPABOM IIPABOBBIX HOPM OTCYCCTBCHHOI'O I'PaXXIaHCKOI'O IIpaBa,

PETIIAaMCHTUPYIOINX IMPABOIIPUMCHUTCIIBHYIO JICATCIIBHOCTD CYI[G6HBIX OpraHoB H,



IPEXKJIE BCEro, ONpEEeJICHUE MPAaBOBOM MPUPOJIBI U CYHIHOCTH CYJIE€OHOM MPAKTUKH
Kak (opMajbHOIO MCTOYHMKA IpaBa Poccuu CKBO3b NMPU3MY €r0 COOTHOILEHUS C
CyZeOHBIM MpPEUEJEHTOM, IIMPOKO HU3BECTHBIM B aHIJIO-CAKCOHCKOM MPaBOBOM
cucreMe. OTO HalpaBlIeHHE, B KOHEUYHOM CYeTe, OTpa)kaeT Mpolecc COMMKEHUS
COBPEMEHHBIX IIPABOBBIX CUCTEM.

Btopoii cnoco0 cBsi3aH ¢ NPUMEHEHUEM HOPM, NMPUHIUIIOB U MIPEIEACHTOB
MEXIYHapOIHOIO IpaBa B POCCUMCKON MPABOBOM CUCTEME U MPUIAAHUE UM %ca
cB0oeoOpa3HbIX (POPMaJIBLHBIX UCTOYHUKOB I'PaKJAHCKOro npasa. B mocn FOI[LI
B OTEUECTBEHHOW IPAaBOBOM MPAKTUKE MOSBUIOCH HOBOE SIBJIEH %MCHGHI/IG
OOLIENPU3HAHHBIX IPUHLMIIOB U HOPM MEXIYHApOAHOIO IIp G)K,Z[yHapo,I[HBIX
IPELeICHTOB, a TaKkke 0oJjiee MMPOKOE MPUMEHEHHE nono& MEXTYHapOIHbIX
IoroBopoB. M XoTsd 3Ta ImpakTHKa HaXOAMUTCS B CTal HOBJICHUSI, KOJIMYECTBO
7iel, pa3pellacMblX Ha OCHOBE HOPM M IIpell B MEXIYHapOJHOIO IIpaBa,
HEYKJIOHHO BO3pacTaer. JJocTaTO4YHO BCIIOMHU KIPI/IO(SPGT&IOHII/IX IPELEICHTHOE
3HAYEHHUE JUIS [TPAaBONPUMEHUTEIBHON I1pa pemienusx EBporelickoro cyna mno
npaBaM 4esioBeka [1, c. 5], a Takke t) WYECKOW NPUPOJE PEUIEHUHA OpPraHOB
KOHCTUTYLMOHHOTO KOHTPOJIS ro@cm Espomnbr [2, c. 23]. Bmecre ¢ Ttem
UCCIIEJIOBAHUE UX IPAaBOBOM I bl C TOUKH 3PEHMSI HCTOYHUKOBEICHUS KaK 4acTu
IUBUJIMCTUYECKON HayKWCHCTaBHﬂCTCﬂ HE CTOJb OJHO3HAYHBIM U TpeOyer
o ipoOHOTO UCCIIEN0 JTAHHOU MPOOIIEMBI.

Taxkum 06p@'$(, TpaHchOpMaLMsl POCCUNCKON MPAaBOBOM CUCTEMBI B LIEJIOM U
€€ OTAEJIbHb pacieil mpaBa B YacTHOCTHM B YCJIOBHSIX HWHTEIPALMOHHBIX M
rno6ann&® HBIX IPOLECCOB  aKTyaJU3UpOBajla KOMIUIEKCHOE TEOpPETUKO-
METO WYECKOE M3YyYEHHE COCTOSHMSI M TMEPCHEKTUB Pa3BUTUS CHUCTEMBI
I/IHHKOB rpaxxaaHckoro npasa. CoBpeMeHHasi Hay4yHas JOKTPHUHA CYIIECTBEHHO
paciiupsieT NpeACTaBlIeHHe 00 MCTOYHMKAaX TpaKIaHCKOro IIpaBa, IojBepras
000CHOBAaHHOM KPUTHKHU CYIIECTBOBAHUE MCKIIOYUTEIBHO YCTOSABIIMXCA B TEOPUH U
OPaKTUKH BHUJIOB (OPM COBPEMEHHOTO YacTHOIO IpaBa, pacuiupss U odoraras

CUCTEMY HaOWOHAJIBbHBIX HWCTOYHHUKOB TIPaXIAAHCKOro IIpaBa, 4YTO SABJISCTCA

CJICACTBHUCM IIPAMOIO BIIMAHHWA ITPOLCCCOB HpaBOBOﬁ rno6ann3au1/11/1 " MHTCTpalnu.



[IpoOnema HCTOYHMKOB IPAKJIAHCKOIO MpaBa TaKKe MPENOJaraeT BbIsIBJICHUE
OPU3HAKOB KX TUIUYHOCTH MPUMEHUTEIBHO K OIPEJIEICHHON HalMOHAJIBHO-
npaBoBoii cucteme. K TakuM nmpu3Hakam OTHOCSATCA:

1) mpeeMCTBEHHOCTh, MTOBTOPSIEMOCTh, BPEMEHHAsI YCTOMYMBOCTh UCTOYHHUKOB
[paBa, ONPENEISAIONINX MPUHAAIEKHOCTh HALlMOHAIBHO-IIPABOBOW CHCTEMBI K TOU
VI MHOM IIPaBOBOM CEMBE;

2) HajIuM4ue MPaBOBOM HOPMBI KAaK COJEPKATEIBHOTO 3JIEMEHTA HCT(BHgR)B

. . 7
rpakJaHCcKoro mnpasa. KiaccMyeckuil THUNWYHBIA HMCTOYHHMK IIpaBa aercs
HOPMATHUBHOCTHIO; OH SIBJSICTCSI BHEIIHEW (HOpMOIl 3aKperieHHs IpaKEHUS

IOPUIMYECKUX HOpPM; HMeEHyeTcss (opmol Ipasa, cnoco%dﬁo OpMJICHUS U
3aKperIeHHs I0PUATIECKHX HOPM; ?\

3) TUOWYHBIA HCTOYHMK IIpaBa OTJIaneici/ €raJIbHOCTBI0, HMMEET
oULMATIBHBIN XapaKTep; (b

4) NCTOYHMK ITpaBa KaK TUIIUYHBIN — OCH@SPGHJCHI/IH IIPABOBBIX CUTYyaLUU.
OH CiIyXuT JIeTalbHBIM H  €JUHCT IM  ONPEIEICHUEM IPABOMEPHO-
J03BOJIEHHOT O, 3alPEIIEHHOT0 JIH00 HpégHHOFO MOBEJCHUS, YCTAHABIUBACT BUJ
U Mepy IOpUINYECKON OTBeTCTBﬁ}&TH, UHBIX MEpP IMPABOBOI0 IPHUHYKICHUS.
VIMEHHO TUIIMYHBIA UCTOYHUK a mpeznosiaraeT o0sA3aTeIbHYI0 CCbUIKY Ha HETro
IpU NPUHATHH I/IHI[I/IBI/II[Y%{O 0 (MpaBONPUMEHUTEIIBHOIO) aKTa;

5) TunuuHele OYHHMKM I@IpaBa B MX COBOKYIIHOCTH OTJIMYAKOTCA
CUCTEMHOCTBIO U @pXI/IQHOCTBIO;

6) wuCcTOURWMKH TpaBa TPeOYIOT JOKYMEHTAIbHOTO O(OpMIEHUs, C
MCIIOJIb3QBAHHEM MIPUEMOB M CPEJICTB FOPUIUYCCKON TEXHHKH, YTO MPUIAET TPaBy
Xapaktep popMaIbHO ONPENEIEHHOIO HHCTUTYLIMOHHOTO 00pa30oBaHMsL.

Tonpko B COBOKYIHOCTM YKAa3aHHBIE XapaKTE€pHblE NPU3HAKH IPUIAIOT
IOpUINYECKUM  (POpPMaNbHBIM ~ MCTOYHMKAM TIPaXKJaHCKOrO IpaBa  CBOMICTBO
TUITUYHOCTH.

B pamkax yrayO6ustomerocs npoiiecca rinodain3ainy BaKHOE 3HaYeHHE UMEET
ySICHEHUE LIEHHOCTHBIX KPUTEPUEB M OPUEHTHUPOB, JIEKAIIUX B OCHOBE IPOIIECCOB

HpaBOBOﬁ FHO6&HH33HI/II/I H, COOTBCTCTBCHHO, BbISIBJICHUC €C BJIWAHNWA HAa UBMCHCHUC



npeAcTaBiIeHUe 00 UCTOYHUKAX IPaXJaHCKOTO IpaBa, HallMOHAJIBHBIE BUbI KOTOPHIX
MOCTETIEHHO PACIIUPSIOTCS U 00OTalaloTCs 32 CYET HOBBIX PaHEe HE MCHOJIb3YEMbIX
dbopm mpaBa. OHAKO MPOIECC MEPEHECEHUS «UYXKUX» ISl POCCUMCKON MPaBOBOM
CHUCTEMBI LEHHOCTEM JOJDKEH ITPOXOJUTh BECBMA OCTOPOXKHO M MPOAYMAHHO MOJ
BIIUSIHUEM COBPEMEHHBIX JOCTHMKEHUN LUBUIMCTUYECKON HAYKHU.

Tax, B 4aCTHOCTH CIIeIyeT MOJYEPKHYTh, YTO MPOOIeMa MPU3HAHUSI CYIeOHOTO
IpELUEICHTa HCTOYHUKOM POCCUMCKOIO MpaBa 3aKJIKOYaeTcs He TOJBK% B
HECOBEPLIECHCTBE U HECOIVIACOBAHHOCTH IOPUAUYECKON TEPMUHOJIOTUU /aHHoﬁ
obnacti. OHA BO MHOTOM OOBSCHSETCS TEM, UYTO B OTCYECTBEHHOW @bmnqecmﬁ

JIMTCPATYPC B MOHATHUC «IIPCUCACHT» 3a4aCTYIO BKJIIAABIBACTCA HOM CMBICJI, HCXKCIIN

TOT, KOTOPBIM 3aJI05K€H B KJIACCHUYECKOW AHTJIO-CAKCOHCKOM puHe mpasa [3, c.
9. q/Q
OcHOBHasI TEHACHIIMS PA3BUTUS OOBIYHOTO F?H&HCKOFO npaBa B YCJIOBHSX

riodann3anuy, BHIWTCS HaM BO BCCCTOpOHH% HUMaHUU JIAHHOTO IIPABOBOIO
(eHOMEHa U €er0 COBPEMEHHOM HOPMaTUBH HUMaHHE.

OcwmbiciaeHre OOBIYHOTO npaBaésy M3UPYETCS Kak caMoil coluaibHOU
IPAKTUKON HapOJOB, BOBJ’I@“IGHHI:( rno0aan3anuio, Tak U Cyrybo Hay4dHbBIMU
norpedHocTsIMU.  Harusiueim (&My IIOATBEPKIACHUEM  SIBIIICTCSA, HAIpUMeED,
YTBEPKJIAIOIIAsACS B OTeqe‘cgﬁoﬁ LHMBHJIMCTUYECKON JTUTEPAType TOUYKA 3PEHHS O
TOM, 4YTO COBpPEMEH CTOYHUKOM Tpa)XAaHCKOTro Mnpasa Poccum BwICTynaeT
cucrema o651qu®4spaBa. [Ipu sTOM Kak (opManbHbI HCTOYHHMK TPakJIaHCKOTO
npaBsa, 00bIY paBO ONpENENsAeTCS B COBPEMEHHBIN NIEPHOJ CBOETO PA3BUTHS Kak
COBOK}HII@ CHEeU(PUUECKUX AUCTIO3UTUBHBIX I'PaXAaHCKO-IIPABOBBIX HOPM.

€JIOM OCHOBHAsl TEHIECHIUS Pa3BUTHs LIEJIOCTHOM CHUCTEMBI (POpMaIbHBIX
I/IHHKOB rpaXkIaHCKOTO TpaBa MOJ BJIMSHHEM IMPOLECCOB IIOOaln3alud |
UHTErpallMd  4YacTHOIO  IpaBa  aBTOpPY BUAMTCI B €€  HEIPEphIBHOM
COBEpIIICHCTBOBAHUH, PAa3BUTHH, YCIOXXKHEHHWU M, KaK CIEACTBHE, B HEHU30€KHOM

pacCIIupCHUHU, KakK 3a CUcT TpaAUIIUOHHBIX IOPpUINYICCKUX HNCTOYHHNKOB

OTCUYCCTBCHHOI'O ITpaBa, TaK U HOBLIX UX BUJIOB.
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