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bpak u cembsi — 3TU MOHATUS HEP Mbl. CeMbsi — 3TO OCHOBAaHHOE Ha
Opake WU KPOBHOM POJCTBE O6’b€ILI/II—@§€ I0JICH, CBSI3aHHBIX OOIIHOCTBHIO OBITA,
B3aHMHOM MOpPaJbHOU OTBeTCTBeH}Q%o Y B3aMMOIIOMOIIIBIO.

OcHOBY ceMbH cocTa % Opak MeXIy MYXUYUHOM ¢  IKEHIIMHOM,
CaHKLIMOHUPOBAHHBIN 0%§0M. bpak (Opaunblii CcOI03, CYIPYXECTBO)
OIpeNENsIeTCsl KaKk ce@ﬂ CBSA3b MEXAY JIIOJbMH, JOCTUTIUMMHU OIPENEIECHHOTO
BO3pacTa, perHC'@yeMaﬂ, KaK MpaBUIIO, TOCYAApPCTBOM WM, PEXKE, LIEPKOBBIO.
bpaunslii co @!equ 3a cOOOM M3BECTHBIC IOPUINYECKUE TOCIEACTBUA B 001acTU
JUYHBIX @4 IIECTBEHHBIX MPaB U 00S13aHHOCTEH CYNPYroB MO OTHOUIEHUIO JAPYT K
Ipyry,{a/npu HAJIMYUM JIETeH, Takke W K JeTaM. MyxuuHy B Opake Ha3bIBalOT

WIN CYNPYTOM, KCHIIUHY — KEHOW win cynpyroil. He BcTynuBmmx B Opak
MY>KYMH HAa3bIBAOT HEKEHATBIMH WJIM XOJIOCTBIMH, >KEHIIUH, COOTBETCTBEHHO, —
He3aMyxHuMH [ 1, c. 244].

bpayHO-ceMelHbIE OTHOIIEHHS — 3TO KOMIUIEKCHBIE OTHOILLEHHUS JIMYHOTO

HEUMYIIIECTBEHHOTO M MMYLIECTBEHHOI'O XapaKTepa, OCHOBAHHBIE HA POJCTBEHHBIX

CBA35IX, PETyJHPYEMbIE HOPMAMHM TPAXKIAHCKOr0o W cemeilHoro mnpaBa. OOBIYHO



JOKTPHUHY CEMEIHOTO IMpaBa ONMPEACIIIIOT KaK COBOKYITHOCTh YaCTHBIX U ITyOJIMYHBIX
IIPABOBBIX HOPM, CEMEWHOE MPaBO BXOJIUT B CHUCTEMY YaCTHOIPABOBBIX OTpaciiel
HAIMOHAJIBHOTO TpaBa, HO TOCYJApPCTBEHHOE PETryJUPOBAHUE B HEM TPOSBIISCTCS
HAMHOTO Sip4Ye, YeM B TPAXKTAHCKOM TIPaBeE.

B HopMaTtuBHBIX aKTax psga CTpaH OTCYTCTBYET 3aKOHOJATEIbHOE
OTpeJeieHNe TMOHATUS Opak, W, COOTBETCTBEHHO, €r0 IPaBOBHIC OTHOIICHUA IO
KOHIIa HE YPETYyJIMPOBaHbBI, YTO CO3/aeT MPOOJEMBbl MPU MPUMEHEHHUH ceﬁfho
3aKOHO/ATEIhCTBA HA MPAKTHUKE. 7

[IpoTuBOpedynss W HECOTIACOBAHHOCTH B CEMEHHOM IIp TIACTHHBIX
rocyJapcTB HEPEAKO MPUBOJAT K TOMY, YTO Opak, pacTOPTHYTBIA B\OJIHOH CcTpaHe, B
IPYrol paccMaTpUBACTCA KakK CylECTBYHOIIUU. B z[aHH(h\ y4yae Opak HOCHUT
Ha3BaHUE «XPOMAIOIIUI». XPOMAIOIINK Opak — 3TO 6% pU3HABAEMBIM B OJHOM
rocyJlapcTBe U HE MPU3HABAEMBIN B IPYyTOM. (b

bpaku ¢ mHOCTpaHHBIM PJIEMEHTOM, T]Ie @43 CyNpyTOB WK 00a SBIISIOTCS
WHOCTPAHHBIMU TPaXJIaHAMH, 3aHUMAIOT O MECTO, TIOCKOJIbKY B 3TOM CIlydae
OpayHO-CEeMEWHBIC OTHOIICHUS }IBHH@ OCTaBHOM YaCThIO MEXKIYHAPOIHBIX
TPOKIAHCKUX TMPABOOTHOIICHUMN B MaKCHMaJbHON CTEMEHU 3aBUCIT OT
HAIMOHAJIBHBIX  TPaJAMIIHM, %mx U OTHUYECKUX OOBIYAEB, PEIUTHO3HBIX
B3TJIS0B.  Takum 06pa3% CeMeHHOe TpaBO KaK CaMOCTOSITEIbHAsI OTpPacihb
HAIMOHAJIIBHOTO  TIpa pPa3HBIX CTpaHax NPUHIUIHAIBHO OTJIMYACTCA H
IIPAKTUICCKU HE F@’%ﬁﬂ(I/IT yHUDUKAITIY U KOAU(PUKAIIAH.

Bee ¢ HOC BBI3BIBACT CEPHE3HBIC KOJUIM3WHM TPABOBBHIX HOPM W JaXKe
3aKOHOB @ depe perynupoBaHusi OpayHO-ceMEHBIX OTHOLIEHUH. [Ipobrembl
MHOT JICHHBIX MMPABOBBIX HOPM BO3HHUKAIOT, MPEXKE BCETO, M3-3a CYIICCTBEHHOTO
p@qnﬂ MaTepUalibHBIX HOPM MpaBa pa3HbIX TocyaapcTs [3, c. 49].

OcHOBHBIE MOJIOKEHUSI CEMEMHOro MpaBa M CyJeOHas MpakTUKa psAja CTpaH
IpU  pPa3pelIeHUHd CIIOPOB B 00JIACTU CEMEWHBIX OTHOIIEHWH C HWHOCTPAHHBIM
AJIEMEHTOM HIUPOKO MCIOJIB3YIOT CTaTYThl, UTO MO3BOJIAET OoJiee mpodeccHoHaIbHO
PETYJIUPOBAaTh MHOTOYHCICHHBIC BOMPOCHI OpavyHO-CEMEHHBIX OTHOIICHHMA: CTATyT

o0mux NocaeACcTBUM Opaka, cTaTyT IpaBa Ha UMs (M3MEHEHHe (paMUIIMU BCIIECTBUE



BCTYIUIEHHsI B Opak), CTaTyT 3aKJI0YeHUs1 Opaka, CTaTyT pacTOp>KEeHUs Opaka, CTaTyT
MMYILIECTBEHHBIX OTHOLIEHUH CYNIPYyTOB U Jp.

HanbGonee yactro B 00JaCTM CEMEWHBIX OTHOLUEHUH C WHOCTPAHHBIM
AJIEMEHTOM BO3HHMKAET HEOOXOJAUMOCTh MPEABAPUTEIBHOIO PEIICHUS KOJTU3UOHHOTO
Bompoca (Hampumep, pelIeHHEe BOIpoca O JIEHCTBUTEIBHOCTH Opaka uid
ompezaeneHuss cyAbObl peOeHKa B cilydae MpeKpalieHus Opaka), WM aganTaluu
KOJUIM3UOHHBIX HOPM, WM MHOXXECTBEHHOCTH KOJUIM3MOHHBIX IPUBS30K, %Iﬁaﬂ
Cyry0o JIMYHbIE MEpPCOHAIbHbIE KOJIM3UM. [louTn Bce MHOTOYMCIIEHHb {'ICKTBI
OpayHO-CEMEMHBIX  OTHOIICHWH  pPa3pemiaroTcsi  MOCPEICTBOM %nMeHeHHH
IOCJIEI0BATENBHOIO Psijia (KLEMOYKI») KOJUIM3UOHHBIX HOPM [%%Q]

[TonpiTkN yHU(pUKAIUU OpavyHO-CEMEHHBIX OTHOUIEHUH C WHOCTPAHHBIM
AJIEMEHTOM MPEANPUHUMAIOTCS € Hadaja IIPOLUIOr . Ha yHuBepcampHOM
ypoBHE OblI pa3zpaboTaH KoMIUIeKC ['aarckux KOHBCB[I/II/I II0 BOIIPOCAaM CEMEHHOTO
npaBa: 00 yperyJupoBaHUHU KOJUTU3HMA 3aK0HOBQ§0 UCAMKINI B 00JaCTH Pa3BOA0OB
u cyaebHoro pazmydeHus: cynpyros (1902 paBe, NPUMEHUMOM K aJMMEHTHBIM

oOs3atenbcTBaM (1972), o COpr,Z[HI/I‘IGC‘?b B’ 00J1aCTH MHOCTPAHHOI'O YCHIHOBJICHUS

(1993), 06 yperyImpoBaHUH KOJLT aKOHOB B 00J1acTH 3aKimroueHus Opaka (1995)
u np. (cero okono 50 KOHBEH . OcHoBHOHM HenocTaTokK I'aarckux KOHBEHIWM,
coaepKalumx yHH(bHquO{aa{H 1€ KOJUIM3UOHHBIE HOPMbI, — OTPAHUYEHHBIA KPYT

HNOAMMUCABIINX UX CTp@\&'Home Y3 HOPM TaK U HE BCTYIIWJIM B CHJIy M3-3a TOTO, YTO
HE HaOpaiu @'%.XOJ:[HMOFO KOJIMYECTBA CTpaH, HUX paTUUUUPYIOIIHX.
OmnpeneneHH @ﬂepec npeacrasiasier Kogeke MeXAyHApOIHOIO YacTHOIO IIpaBa
(Konekc aMaHTe), PEeryJUpYyIoIIil ceMeldHble W OpayHble OTHONIICHUS C
WHOC bIM siemMeHToM (I"aBana, 1928 1.).

@Ha PETHOHAIBHOM YPOBHE BBIICISAIOTCS KOHBEHIIMM EBpPONEHCKOro coro3a U
€ro OpraHoB: O penarpuanuud HecopepiieHHoneTHux (1970), o mpaBoBoM cTaTyce
JeTel, pokKaeHHbIX BHE Opaka (1975) u mp., a taxke xouseHuuss CHI' o mpaBoBoii
MOMOIIM O TPAXKIAHCKUM, CEMEUHBIM YroioBHbIM aenam (1993). Hanuuue nenoro

psioa MEXIyHapOJHBIX COTJIAIIEHWH 1O BOOpOcaM peryjaupoBaHus OpadHo-



CEMEHHBIX OTHOIICHUH TMOPOAMIO TMOKAa HE CIHMIIKOM IIUPOKO YHOTPeOIsieMblii
TEPMHUH MEXIYHAPOJHOE CEMEMHOE ITPaBO.

Cewmeiinblii kogekc PO xoauduuupoBa npaBoBbie HOPMBI B chepe ceMelHo-
OpayHbIX OTHOUICHHH C MHOCTPAHHBIM 3JIEMEHTOM: MHOCTpaHIeM U anmaTpujom. K
TaKMM OTHOILICHHUSM BO3MOXKHO IIPUMEHEHME HOPM KakK pPOCCHMCKOro, TaK H
MHOCTPAHHOI'O 3aKOHOJATENIbCTBA. B cilyyae perieHus KOJUIM3MOHHOIO BOIIpQCa B
[0JIb3Yy 3aKOHAa HMHOCTPAHHOIO TOCYyJapcTBa OIPEAENIEH NOPANOK YCTaH Jh
CoJiep>KaHMsl UHOCTPaHHOTro ceMeiHoro mpasa (ct. 166 CK P®). Pemien npoca
ABIISETCS OOSI3aHHOCTHIO CyJa WM HMHBIX KOMIETEHTHBIX OpraH %ccnﬁcmﬁ
@enepannn. CopepkaHue HMHOCTPAHHOTO CEMEMHOro Iipa b HaBIIMBaeTCA C

Y4€TOM €TI0 O(l)I/IL[I/IaJ'IBHOFO TOJIKOBAHUA, HpaKTI/IKOI/I HpHM@H&

199].

Y JIOKTPUHOM [35, c.

QOYHKIMM CEMbU PEATU3YIOTCSA B npoueccaxa&ueﬁm U B3aUMOJECHCTBUS
YJIEHOB CeMbU. ['apMOHUYHOE cpyHKHI/IOHHpOBaHQ\c MbU BO3MOXHO, KOTIa KaxIblii
U3 €€ WICHOB BBINOJHAECT pOJU, CO CTBYIOIINE CBOMM M B3aUMHBIM
BO3MOXKHOCTSIM M TOTPEOHOCTSIM. r@% P yYEHBIX TIOJIararT, 4YTO OT
COOTBETCTBUSI POJIEBBIX OKHJIAH apTHEPOB POJIEBOMY TMOBEACHUIO 3aBUCUT
yIAOBIETBOPEHHOCTh Opakom ( @HHHMI/I CJIOBaMH, YAOBIIETBOPEHHOCTh OpaKoM
CBsI3aHa C paCHpeHeHeHHe%gHHOCTeﬁ MEXKy Cynpyramu).

B o6mem Mo CKazaTh, 4YTO YJOBJIETBOPEHHOCTh OpavyHO-CEMEHMHBIMU
OTHOIIICHUSIMU, &B&)KHOFO acreKkTa JJisl JOCTHXKEHHUS  YIOBJIETBOPEHHOCTHU
JIPYTUMHU § YEeJIOBEYECKOM  JKM3HU, 3aBUCUT OT HHAUBUIYaIbHO-
NICUXOJIOT KUX OCOOCHHOCTEHN JTUYHOCTU CYIPYTOB, UX BOCIUTAHUS, OT TPAAULIUNA
uc @HBHOFO onaronostyuusi cembu [4, c. 133].

@TaKHM o0pa3oM, MpoBe/si CPAaBHUTEIbHBIA aHAIU3 HOPM CEMEWHOro IpaBa,
MOKHO CJIe1aTh BbIBOJI, YTO OpayHO-ceMelHbIe TpaBoOoTHOIIeHH B Poccun 01M3ku K
HOpMaM MEXIYHapOJAHOTO YACTHOI'O MpaBa KOHCTUTYIIMOHHBIX rocyaapctB EBporibl
U AMEpHKH U JAJIIEKU OT HOPM MYCYJIbMaHCKUX TOCyaapcTB AQpuku u A3uu.

N3meHeHus: B COLMANbHOM >KM3HM OOIIECTBA M TOCYJapCTBa MPUBHOCAT B

CEMEWHYI0 >KM3Hb, B OTHOLICHUS CYIIPYTOB W WICHOB CEMBH CBOM KOPPEKTUBBI



(HampuMep, oxHoOMoNbIE Opakn). MeHsieTcs U caM XapakTep BOCHPUATHSI CEMEHHBIX
OTHOILIEHUI: Hauboyee 3HAYUMBIMU CTaJIM HE POACTBEHHBIE, a CYINpPYKECKUE
OTHOUIEHUS, OCHOBAaHHbIE Ha CBOOOJE BbIOOpa, HMEHHO OHHM SIBISIOTCA
LEHTPAJIbHBIMU B COBPEMEHHOM CEMbE, YACTUYHO WJIM IIOJHOCTBIO IIOJABUB

POACTBCHHBIC U JAKC HALIMOHAJIBHBIC OTHOIICHMU.

Jluteparypa 06
1. becnianoB 10.®. Cemeitnoe npaso: Yueonuk / [lox pex. 1O. CD.%?HOB&

O. A. Eroposoii, O. 0. UnpunoM. 2-¢ n3a., nepepad. u gon. M.: FOnE @015.

2. BoiitoBuu E.Il. Cemeiinoe mnpaBo: YdeOHOE TMOC 61/1&@)013001/161@01(:
CubAI'C, 2014. ?\Q)

3. BanoBa H.A., Pam3aesa JL.IO. Cemeitnoe npa %paTOBZ Hayka, 2015.

4. Kyp6anos P.A. CemeitHoe npaBo: Y%6HHK@01{ pen. P.A. Kyp6anoBa. M.:

IIpocnekr, 2015. \2\
5. HeuaeBa A.M. CemeliHoe 11paBo: Y, @HK M.: FOpaiit, 2015.

A
O
\X\
‘bﬁ



