bypakoBa Buxkropusi iBanoBHa
Marucrtpant
Hanpasaenue: IOpucnpynenuus
Marucrepckass mnporpamma: ['pakJIaHCKOoe€ mpaBO, CEMEHWHOE MpPaBo,

MCIKAYHAPOIHOC YaCTHOC IIPpaBO
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AnHoTanusi. JloroBop mapeHuss — 3TO OYEHb BOCTPEOOBA chaenka B
rpakJaHckoM o0opoTe. B HacTosiiiee BpeMs rpaxkaaHCcKoe peryJIMpeBaHue I0TOBOpa
JApEHHSI B COBPEMEHHOM POCCHUMCKOM TPa)KIaHCKOM IIpaB JIEKA€T BHUMAaHUE
MHOTHX ucclienoBarened. B cratbe paccmarpuBaer OBOp Jape€HUs U €ro
IIPABOBOE PEryIupoBaHue B Poccurickon CDGI[GpaLII/I%Ha OCHOBE aHaJIn3a B3IJISI0B
POCCHICKHX TIpakJaH ObUIM BHECEHBI I/I3Meq?q/1 B TiaBy 32 d4YacTu BTOPOH
I'paxxmanckoro koxekca Poccuiickon e 1, ObUI clelaH BBIBOJ O TOM, 4YTO
CyO-MHCTUTYT JapeHUus MOXKET ObITh @%‘gﬂeH KaK MHCTUTYT AapeHuil. AHanu3
MHEHUN MyOJIUITMCTOB IMOKa3al HQ‘&nHMOCTL IMOHMMaHHS TO3UIUNA YYEHBIX II0
COBEPIICHCTBOBAHUIO TPaXKIa %ro 3aKOHOAATENbCTBA. 3aKOHOJAATENb JOJIKEH
BBICIIyIIATh YYEHBIX U n@ﬁ)wu WX TEOopeTHUYecKne pa3paboTku B 00JIacTH
3aKOHOTBOPYECTBA. H% HUs, pa3pabOTaHHBIC TPAKITAHCKON JOKTPUHOMU, TOJKHBI
OBITH BHECEHBI Bé&«eHeHm{ B I'paxnanckuii konekc Poccuiickon dDepepauuu, a
3aTEM IMpPaBo €ryJIMPOBAaHKUE JOTOBOpPA O JapeHHWH OyneT Ha YPOBHE JIyUIIUX
MHUPOBBIX éﬂapTOB IPaKIaHCKOTO MpaBa.

4yeBbl€ CJIOBA: JIOTOBOPHI, CHEJIKW, JOTOBOP JApE€HUs, MO0KaJlO0BaHUE,

H@BHGHHH pa3sBUTUS  JIOTOBOPHOI'O  IMpaBa, IYTH COBEPLICHCTBOBAHUS

I'paxKIaHCKOI'O 3aKOHOAATCIILCTBA.

MOXHO ¢ TMOJHBIM OCHOBaHHEM OTMETHTh, 4YTO mnepexon Poccuiickon
@enepanuy K pplHOYHOM S3KOHOMUKE PE3KO YBEJIMYWII POJIb JOTOBOPHBIX OTHOILIEHUN

B OOIIECTBEHHOM >XM3HU Hauied cTpanbl. KOHEUHO, Helb3s CKa3aTh, YTO 3aKOH B



Poccun ctasi eMHCTBEHHBIM U MPEANOYTUTEIBHBIM COIMAIBHBIM PETYISATOPOM B
MacCOBOM CO3HAHMM POCCHUMCKOTO O0IIECTBA, HO YacTO B IPAXKJIAHCKOM OOpaIieHuH,
r7ie TaKUe COLMAbHBIE PETYJISATOpPHI, KaKk OObIYau, TPAJUILIMKM, HPABCTBEHHOCTh, HE
paboTaloT, CMBICI JOTOBOPOB CTAaHOBUTCS TMPUOPUTETOM, M OTO MOXKHO
paccMaTpuBaTh KaK TOJIOKUTEIbHYIO TEHJCHIMIO K IOBBIIIEHUIO YPOBHSA
myosMyHOro npasocyaus [2, c. 123].

JloroBop nmapeHus, Kak MpPU3HAIOT OOJBIIMHCTBO aBTOPOB, }IBHHGTCﬂde@/Ia
BOCTpEOOBAaHHOM CIENKON B 00JIACTH Ipa’kJJaHCKOTO MpaBa, MHOTHE HCC /ELTGJII/I
YKa3bIBAIOT Ha IIUPOKOE paclpOCTPAHEHUE JOTOBOPA JapEHHUS. Q‘

AHanu3 Mo3BOJSET ONPENCIUTh KBaTU(UKAIMOHHBIE O 6&1{00@1 JIOTOBOpa
JTapeHus, OTIeNsis €ero OT JPYrux JoroBopoB. HecMmor l\% TO, YTO TIJIaBHOM
OCOOCHHOCTBIO, KOHEYHO K€, SIBIIseTCS Oe3BO3Me3 éxapaKTep JIOTOBOpa O
JApEHUH, «KOTOPBIA MOXET OBITH TOJIBKO ocnopeH@eAOCTaBneHHeM noJIyyaTens,
OPEAYCMOTPEHHBIM TOJIBKO I  3TOr0  J p O JapeHum», BCE IIITh
KBATM(PUKAIIMOHHBIX aTpUOyTOB B COBOK TH (0€3BO3ME3THOCTh, HAMEPEHUE
JapoBaTh, YMEHbBIIIATh UMYIIIECTBO ﬂaplcs'&ﬂ, BEJINYMBATh UMYIIIECTBO OAapsIEMOTO,
corjlacue oJAapsieMoro Ha npnm{h& noJapkKa) HMMEIOT Ba)XKHOE 3HAYCHHE JIs
NPU3HAHUS CHIEJIKM B KayecCTB OBOpa JapeHusi U OTCYTCTBUSA ITHUX IPU3HAKOB
(kak [Js  OJHOTO, Targoyl JUISL BCEX YYAaCTHUKOB CJIENIKM) TMPUBEHAET K
HEJECHCTBUTEILHOCTH ﬁcaemﬂ/l.

B H&CTOH[@&BPGMH FPaXIaHCKOE PETYJIUPOBAHUE JIOTOBOpa JapeHUs B
COBPEMEHHO @CCHIXCKOM rpaXJIaHCKOM MpaBe MPHUBICKAET BHUMAHHE MHOTHUX
HCCIICIOB .

OBPEMEHHOE BpeMs BTOpas 4acTtb ['paxkmaHckoro kozaexca Pocculickon

anuu (nanee — I'paxnaHckuil koaekc Poccuiickoit depepainiuu) BKIOYAET
rmaBy 32 «Jlapenue» (ctatbu 572-582), kotopas HaxomuTcs B pazaene IV
«OmnpeneneHnbie BUABI 00s13aTeNbCTB». KOMIO3UIIMOHHO U MO CYIIECTBY 3Ta TJiaBa
CTPYKTYpHUpOBaHA TakuM o00pa3oM, 4UYTO COACPKUT TMOAPOOHOE TPABOBOE

pPEryJupOBaHKUE 3TON CHENKH (OCOOEHHO MO CPaBHEHHUIO C COBETCKUM IPaKJAHCKUM

3aKOHOAATEIBCTBOM, KOTOPOE PETYIMPOBAIIO MPOIECC JapeHus, KpaitHe mano) [1].



B coBpeMEHHOM TIpa)kKIaHCKOM IIpaBe IOJOKEHUS, KaCarolIHECs JI0roBOpa
JTapeHus, KOTOpbIe paHee He ObLIM 3aKpeIUIeHbl B COBETCKOM TPa)KIaHCKOM TIpPaBe,
MOSIBWIINCH U (PAKTUYECKHU TPEACTABISIOT COO0N HOBUHKH, BIEPBHIC YCTAHOBJICHHBIC
ToJbKO B ['paxkmanckoM koxekce Poccuiickont denepannu, Cpead KOTOPBIX MOMXKHO
OTMETHUTB: CYIIECTBEHHOE TMPOJJICHHWE MpeaMeTa J0roBopa o mpaBax (IpaBax)
napeHusi Ha ce0s WM Ha TPEThIO CTOPOHY WM OCBOOOXICHHE OHapseMOrQ OT
UMYIIIECTBEHHBIX 0053aTEILCTB MEPE] CaMUM COOON HIIM TPETheit CTopOHOI‘/’I)'S&pL
JIOTOBOP Jape€HHUsI MOKET ObITh KaK peajbHbIM, TaK U COIIACOBAaHHBIM /OPOM;
3aKOH YCTAHABJIMBAET OIPEJICIICHHBIE OTPAHUYEHHUS U 3alpeT HA I %OBaHI/IC B
3aBUCUMOCTH OT TOT'O, YTO SIBJISETCA 0OBEKTOM JIOrOBOpa, MpeaMeTOM JO0TOBOpa U T.
I.; TIOSIBWJIACh BO3MOKHOCTh OTMEHBI JOTOBOpPa JApPEHUS QN%'IHCOK MPUYUH JJIsI
ATOTO, Ha MOM B3IV, JaJ€K OT 3aBEPUICHUA); Y O ro ObUTIa BO3MOXHOCTH
OTKa3aThCsl MPUHATH Jap, a AapPUTEIb — MOT OTKaaazbﬂ OT BBITIOJIHECHUSI OOEIIaHus
noroBopa napenus; B ['paxnganckom kopnekce, Poccuiickorn denepannu MOSABUIICA
OCOOBI BHJl JapeHUs C TOJE3HBIMU II€ — IIOXEpTBOBaHHE. Mexay TeMm,
MIPABOBOE PETYJIUPOBAHUE JIOTOBOPA ﬂa@;{ YAKIAETCS B JAJIbHEUIIEM YIYUYIIEHUN
[3, c. 155]. QQ

C »>TuM corjacHbl, oY @e OTEUYECTBEHHBI MYOIHUITUCTHI, pabOTaOIINE 110
3TOMY BOITPOCY. Eonbmoe\aﬁmme B IIPOLIECCE COBEPIIEHCTBOBAHUS ITPABOBOTO
pEryaupoBaHusl JOTO JApEHHs] MOTYT OKa3aTb HAay4HbIE TPYAbl POCCHUUCKHX
YYEHBIX npomnor@xa%nﬁ COBPEMEHHBIX HUCCIICI0BATEICH.

Taxkum @asom Kyume3oB M.M ormedaer B 3TOH CBSI3M, YTO «KJIACCHUKA
rpaxaaHc npaBa 0oJjiee TOYHO, MPAKTUYECKU B pa3HOOOpa3HO OXapaKTepHu3oBaja
JIOTOB apeHus, a He OblIa 3apuKcUpoOBaHa B JEHCTBYIOIIEM 3aKOHOJIATEIbCTBE
4o

JIoKTpUHaAIbHBIE  B3[JISIBI  COBPEMEHHOI'O  POCCHUMCKOTO  IPaKIaHCKOTO
00111ecTBa, KOTOPBIE MBI MPOAHATU3UPOBAIA HA IOPUAUUYECKUN XapaKTep U CYIIHOCTb
O9TOW CHEJKW, TO3BOJSIOT BBIACIHTh HaubOONee aKTyallbHbIE IPEAJIOKECHHUS

pOCCHfICKPIX YUYCHLIX IO COBECPHICHCTBOBAHHIO 3TOI'0 MHCTUTYTA U BHCCTH U3MCHCHMHA

u pononHenus B ['paxnanckuil koneke Poccuiickont @enepanun Oenepanus.



Heobxoaumo BHecTH nomoiHEHUs B MOAMYHKT 1 cratbm 575 I'paxmanckoro
kojgekca  Poccuiickoit ~ ®denmepaumu:  OCTaBUTh Uil  HECOBEPUIEHHOJIETHUX
BO3MOXKHOCTh CJieJaTh CBOM COOCTBEHHBIC JOTOBOPHI JapeHUsl, OXBaThHIBACMbIC
MOHATHEM «MeJKUe ObITOBBIE omepanun» (cratha 28 I['pakmaHCKOro Kojekca
Poccuiickoii @eaepaninn), HAJIOKUB 3alpeT HA «OOBIYHBIC MOJAPKI» UX 3aKOHHBIMU
NpEeACTaBUTEIIAIMU OT UMEHU MOJONEYHBIX HECOBEPILIEHHONETHUX) [1].

Bce ocranbHbIe IMoJapKHn HCCOBCPHICHHOJICTHUM JOJIZKHBI HpHHH&&@B

. 7
NOJAAPOK C Ccorjacus HMX 3aKOHHBIX NpeAcTaBuTeNed. B nensx eauH 3HOTO
TOJIKOBAaHMS M NpUMEHEHHMs nyHKTa | cratem 576 I'paxna KOJIeKca

Poccuiickoit  ®@enepauuu cineayeT yKas3blBaTh 3HAUYECHHUE «o&lqﬂoro MaJjoro
nojapkay, 0003Havasi ONpe/IeICHHYI0 CYMMY B MOJOXKEHUSIX l{bz[amxoro KOJIEKcCa,
HallpuMep, 4To OH He Moxker npeBbimate 1000 p . B 3akonomarenbcTBe
HEOOXOMMO yKa3aTb OTBETCTBEHHOCTh IlapI/IT% 3a HEBBIIOJHEHUE WJIHU
HEHaJJIe)kKaIee UCIIOTHEHUE 00s3aTeIhCTBA neg?‘ UIIOM KOMY XOTST MOJIapUTh, C
pa3biAcHeHHEM (OpPMBI U CTENCHU BUHBI Tens ¢ ykazaHueM B cratbe 580
I'paxxmanckoro koxekca Poccuiickon @Qp uuu: [IpaBuiio nynkra 1 craten 578
I'paxnanckoro kozekca Poccnﬁw@&ﬂepaunn, perynupyroliee OTMEHY JapeHUH,
HE COAEPXKUT TOJIOKEHUU O CTYIHBIX JIEUCTBUSAX JApUTENs B OTHOUIEHUHU
UMYIIECTBA JApUTEIIA, np\eg €XKEHUS K JApUTEII0 U JIEUCTBHUS, KOTOPHIE BIIEKYT
aIMUHUCTPATUBHYIO TCTBEHHOCTh. Mexay TeMm, ofapsieMblii MOXET BbIPa3UTh
SIBHYIO He6nar0@uocn, HE TOJBKO CaMOMYy JApUTENI0, €ro OJU3KUM
POJCTBEHHUK 0 M ero COOCTBEHHOCTH, YTO TpeOyeT KOPPEKINK MyHKTa | cTaThu
578 Fpamoro kojziekca Poccuiickoit denepanuu [3, c. 155].

JyeT cKazaTh clenytomee: «Jlapurenb uMeer mpaBO OTMEHUTh MPEIMET
hi| U, €CJId OJlapsieMblii COBEPILIUJI MMOKYILIEHHE Ha €ro JKU3Hb, )KU3Hb OJTHOTO W3
YJIEHOB €r0 CeMbHM WIH OJU3KMX POJACTBEHHUKOB WM HAMEPEHHO BBI3BAJ TPAaBMbI
JTapuTeNs, a TakKXKe, €CJIM OJIapseMblii COBEPIIMJI MPECTYIHbIC JIEUCTBUS B YECTh
JOCTOMHCTBA WJIM UMYLIECTBA AAPUTEIIS], €CIIU 3TO HE OCHAPHUBAETCS OJAPSIEMbIM WUIIU

HE TTOATBEPKACHO B CyIe»



MBI cunTaem, 4TO MOYKHO PENAKTUPOBATH IIYHKT 5 TOW K€ CTAaTbU, KOTOPBIA
MOKHO c(hOopMyIMpoOBaTh CcileayoumM obOpazoMm: «B ciayuae oTmeHsl mnopjapka,
JOJDKHOCTHOE JIMLO JOJDKHO BEpPHYTh IMOAAPOK, €ClId OH ObUI COXpaHEH B
HaTypaJibHOM (opMe K MOMEHTY mojaud mnojapka Obll orMeHeH. Eciu Bemp He
COXpaHseTCs B HAType, TO OJApsEMBbll JOKEH BEPHYTh JIApUTENI0 JEHEXKHBINA
SKBUBAJICHT MOJJAPEHHOTO MPEAMETA.

Uro kacaercss BOIpoca O pPENAKTUPOBAHUM IIyHKTAa S 3TOHU éTb
OPAKTUYECKH aHAJIOTMYHOE TMPEAJIOKEHHE YxkKe ObUIO BBICKAa3aHO H pBIMI/I
uccienosarensiMu. [IpaBo cTopoH Ha JOXO0ABI OT BelM (WM IpaB @IBGHHOCTI/I)

JOJIDKHO OBITH YETKO YKa3aHO B 3aKOHC. B cBsa3u ¢ atum Hp% CTCA H3JIOKUTDH

NyHKT 5 cratbu 578 I'paxknanckoro kojaekca Poccuiickoii b& LIUU B CIIEAYIOLIEH
penakuuu: «B  ciydae OTMEHBI IOJapkKa % JNOJDKEH  BEPHYTH
IOKEPTBOBAHHBIM MpEeIMET, €ClIM OH Obul co:@aa MOMEHT OTKas3a oOT

MO’KEPTBOBAHMSI, & TAKXKE MMOCTYIUIEHUS OT z[aTué,gz{CTaBneHm{ 3arpoca 00 OTMEHe

TIOYKEPTBOBAHUSD. Q
&
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