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AHHOTaIII/IH. Cratbs IMOCBAIICHA aHAJIN3Yy q)OpM 3alIUTHI I'PAKIAHCKHUX IIpaB

Poccuiickoit ®enepanuu

10 POCCUUCKOMY 3aKOHOAATENbCTBY. OOpalleHo BHUMaHUE lh\ nu(pUKy crocoOoB
3alUTHI TPAXKIaHCKUX PaB, MPUBEICHA UX KIIACCU(PUK

KaoueBble cjioBa: (QOpMBI  3alIUTHI rp\ﬁbaaHCKnx npaB, OCHOBAaHHUSA
Ipa)X/1aHCKO-IIPAaBOBOM OTBETCTBEHHOCTH, CHOQQL 3alIUTHl TPAKIAHCKUX TIPaB,
IOPUCIUKIIMOHHAs (opMa, HEIOPUCTUKLINOH opMma

A
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Knaccuduxarus rpa;xz[chQ aBOBBIX CIIOCOOOB 3allUThl TIPAB HMEET
Ba)XHOE HAy4yHOE 3HaueHHeE, KOJIbKY BBICTYNaeT B KadecTBE OJHOTO U3
MHCTPYMEHTOB HAyYHOTO %ﬂa usi. OHa MO3BOJISET «Pa3ACNIUTh)» CUCTEMY CIIOCO00B
3aLUThHI rpamnaHCKI/D@%?B Ha 4YacTu (TOJCHCTEMBI), a TaKke Hambojee riyooko
IPOBECTH HCCTIE M€ B3aUMOCBS3M MEXIy dJJEMEHTaMU BBIICICHHOW YacTh U
BCEMH YaCTs TEMBI CITIOCOOOB 3aIIUTHI TPAKIAHCKUX MPAaB.

KH@J MKaIHs CII0OCOO0B 3aIMThI HAa TPYMIbI (BUABI) B COOTBETCTBUH C TEM
17001 @M OCHOBaHHEM HMEET OOMNbIIOe 3HAYCHWE HE TOJbKO B H3yUYCHUU
F@laHCKOFO npaBa Kak y4yeOHOW AMCLUHMIUIMHBI, HO U CIOCOOHO BBICTYIATh B
KaueCcTBE OpPHEHTHUPAa B MPABONPUMEHHUTEIbHON mpakTuke. llpeacrammsercs, 4To
JOCTHKCHHE MaHHBIX HAyYHBIX, YYEOHBIX U TMPAKTUYECKUX LENeH 3aBHCHUT OT
KpUTEpUs, KOTOPBII 3aJI0)KEH B OCHOBY KJIAacCU(UKALMM, a TaKXKe KaKue TIPyIIbl

OJICMCHTOB BLIACJICHBI IIO HEMY. I/ICXOI[SI M3 3TOro, NpcACTaBIACTCA HMHTCPCCHLBIM,



HACKOJIBKO CYIIECTBYIOIIME B HAyKe TpakJaHCKOTO TpaBa KiaccU(pUKaLUU
MO3BOJISIIOT OCYIIECTBUTD PEAN3alMI0 YKa3aHHBIX LIEJIeH.

3amura TpaXIAHCKUX MpaB HUMeeT JBe (GOpMbl: IOPUCAUKLIHMOHHYIO U
HEIOPUCIUKINOHHYI0. Dopma 3alliuThl IMpaB MPEACTaBIseT COOOW COBOKYIHOCTH
BHYTPEHHE  COTJIAaCOBAaHHBIX  OPraHU3alMOHHBIX  MEPONPHUSATUH 1O  3allUTe
CyOBEKTHBHBIX ITPaB U OXPaHSAEMBbIX 3aKOHOM HUHTEPECOB.

IOpucaukiuonnas Qopma 3amuThl INpeAcTaBiIsieT co00i  AesTeTbHOCTD
YIOJHOMOYEHHBIX OpraHOB IO 3alllMT€ HAPYIIEHHbIX JMOO0 OCMapuBaeMbIX
CyOBEKTHBHBIX IpaB. Ee CyThb COCTOMT B TOM, 4TO CyOBEKT, UbU MpaBa U 3aKOHHBIE
MHTEPECHl HApYIIEHbI B pe3yjbTaTe HEMPABOMEPHBIX JCUCTBUI, BIpaBe 0OpaTUTHCA
3a 3alIUTOM K TOCYJapCTBEHHBIM JIMOO MHBIM KOMIIETEHTHBIM OpPraHaM, WMEIOIIUM
INOJHOMOYMSI 1O NPHUHATHIO HEOOXOJMMBIX Mep B IENsAX BOCCTAHOBJICHHUS
HApYUIEHHOTO TpaBa W MpecedyeHHs MpaBoHapylleHus. B cooTBercTBUM ¢ 0OIIMM
OPaBWJIOM, 3alUTa TPAXKAAHCKUX TIPaB M OXPaHAEMBIX 3aKOHOM HHTEPECOB
ocyl1iecTBIsieTcs B cy1eOHOM nopsiake. CpeicTBOM CyIeOHOM 3aIUTHI B 3TOM Cllydae
BBICTYIIA€T HWCK, MPEACTABISIONMNA co00l TpeboBaHuME K cyay 00 OTHpaBlIEHUU
OpaBOCyIWs, C OJHOM CTOPOHBI, M MaTepUaJbHO — IPaBOBOE TpeOOBaHHE K
OTBETYHUKY O MCIIOJHEHUH BO3JIOKEHHON Ha HEro oO0f3aHHOCTH JUOO O MPU3HAHUU
HaIM4us MO0 OTCYTCTBHUS MPABOOTHOLIEHUS, ¢ Ipyroil cropoHsl. Kpome toro, 4rto
3alldTa TPAKIAHCKUX TPaB TECHO CBA3aHA C WHBIMU TPABOBBIMU SIBJICHUSMU, B
YaCTHOCTHU, C OXpPAaHOM NIpaB U OTBETCTBEHHOCThIO. Ha coBpemeHHOM »Tame
CJIOXHWJIMChH JIBE MO3ULMU O COOTHOLUIEHUHU OXPaHbl U 3aILUTHI IPABa.

Hetopucaukuronnoi (Gpopmoii 3aluThl OXBaThIBAIOTCS JACUCTBUS (PU3NUECKUX
U IOPUJIMYECKUX JIMI[ MO 3alIUTe TPAXKIAHCKUX MpPaB U OXPAHAEMbIX 3aKOHOM
WHTEPECOB,  COBEPIIAEMbIX HWMH  CaMOCTOSTENbHO, 0e3  oOpamieHus K
roCyJapCTBEHHBIM U MHBIM YIIOJTHOMOYEHHBIM OpPTaHaM.

PaccmoTpum KkiaccHUpUKaIUiO CIOCOOOB 3alIUTHl TPAXJAAHCKUX IMpaB IO
pa3IMYHbIM OCHOBAHUSIM:

1. ITo chepe nmpumenenusi. Knaccudukarus B coorBercTBuu co cr. 12 'K PO

SABJSIETCA OAHOM W3 Hauboyiee paclpoCTPAHEHHBIX B MIPABOBOM JHUTEpaType.



CornacHo JaHHOM CTaThH, CIOCOOBI 3aIIUTHI TPAKJAHCKUX MIPaB MOJIPa3ACIIAIOTCA Ha
oOuue (yHUBepcalbHbE) U crnenuaibHble. Kpurepuem nenenust siBisieTcss cdepa
NeicTBUsA TMO0 MPUMEHEHHs TOro WM HMHOro crocoba. Bmecre ¢ Tem, crnocoOsl
3amuThl, 3aKkperuieHabie B cT. 12 'K PO, paccmarpuBaroTcst B KauecTBe OONIMX, a
Croco0bl, KOTOPbIE MPEyCMOTPEHBI IpyruMu HopMamu ['pakaanckoro kojexkca PdD
Y WHBIX 3aKOHOB — Kak crnenuainbHbie. [1o Muenuto B.B. Butpsanckoro, ecnu o%/le
Croco0bl 00J1aJaI0T YHUBEPCAIBHBIM XapaKTepOM H CIIOCOOHBI I/ICHOJ'IBBOB6FB B
LEJSAX 3alIUThl JTI000ro CyObEKTUBHOTO MpaBa, TO BCE MHBIE CIOCOOBI gJ'ICHBI
Ha 3alllUTy TOJBKO OIpPEJEICHHbIX MpaB JUOO0 Ha 3allUTy OT d@bﬂeneHme
HapylleHui [2, ¢. 46]. B npyrux Tpyzax IpeacTaBiI€HO CXO ,&wﬂne CIoco0oB
3alUThl HAa 00IIKME U crnernuaibublie. OgHaKo, Jalie aBTOpaNb:%IOHBByCTCH NaHHAas
KJaccuuKaIus KaKk akcuoMa, He TpeOyrommast z[oxasaTqFPt/ . OnHako, HECMOTpPSI Ha
BHEILIHIOI JIOTUYHOCTh JaHHOW Kiaccudukanuu, (@4 HaubOoJee TUIATEIHHOM €€
U3y4YCHUH HAOI01aeTCs Pl HETOCTAaTKOB [3]. Q\

[lenecooOpa3HOCTh JaHHOW KJlacc MW OCHAapuBaeTcs, IOCKOJbKY B
JNEUCTBUTEILHOCTA HE BCE CIIOCOOBI 3a1€3'$31, akperuieHHbIe B CT. 12 ['K PO umeror
yYHUBEpCaJbHbIM Xapakrep. K @epy, B3bICKAHUE HEYCTOMKH, IPU3HAHUE
OCIIOPUMOM CHIEJIKU HEJNEHCTBU %oﬁ, MPUCYKIECHUE K UCIIOHEHUIO 00S3aHHOCTH
B HaType BO3MOXHBI TOHBWﬁ&IﬂﬂTH 00513aTEILCTBEHHOTO, @ HE BEITHOTO PaBa.
BwMmecte ¢ Ttem, psin m@ IIPUMEHSIEMBIX CITOCO0O0B IpsAMO He HasBaH B ¢T. 12 'K
P® (nampumep, 1 TAHOBJIEHUE UCIIOJIHEHUSI BCTPEUHOI0 00s13aTenbcTBa). Tak, 1mo
BEpHOMY 3 Huto C.A. KpacHoBo#, jeneHue CrocoOOB 3alllUThl  Ha
ynmsepcw\@ € WU CIHCHHAIbHBIE HE OTPAKaeT JACHCTBUTEIIBHBIX CBA3EH MEXKAY
CII0CO , KOTOpBIE BOULIM 1 HE BouuiH B cT. 12 'K PO [4, c. 54].

©He CIIy4ailHO aBTOpaMH, TMOJJCP>KUBAIOIINMH JIEJICHUE CIIOCOOOB 3aIUThl HA
YHUBEPCAIbHBIC U CHEIHAIbHbIC, OTMEYAETCS, YTO YHUBEPCAIbHBIE CIIOCOObI, TPU UX
peanu3anyi B paMKax OTACITbHBIX HHCTHUTYTOB TPaKIAHCKOTO TpaBa, MPHOOPETAOT
XapakTep CHEeIUalbHBIX CcrocoboB [6, c. 15]. OgHako, ¢ TOYKH 3pEHUS PA3BUTHUS
WHCTUTYTA 3alUTHl TPAXIJAHCKUX IpaB, OyJeT MpaBUIbHEE BECTHU Pa3roBOpP O TOM,

4qTo psa CliCHaJIbHbIX CII0CO0OB 3alUTHI T'PAKAAHCKHUX Ha4dall HMCIIOJIb30BATLCA B



CITydasiX HapyIICHHH CXOKHMX IO MPABOBOM MPUPOJE CYOBEKTUBHBIX MpaB MO0 TpH
CXOXHUX MpaBoHapylieHusx. Bo3menieHre yObITKOB, MPUCYXKICHUE K HMCIIOTHEHUIO
00sI3aHHOCTH, B3BICKAHME HEYCTOWKH SIBIISICTCSI PE3YyJIbTaTOM JTOTO 000O0IIeHMUS,
nepexoja OT ypPOBHS KOHKPETHOTO SIBJICHHS K aOcTpakTHOMy. OIHAKO, 3TO HE
CBUJIETEIBCTBYET O TOM, YTO OJAMH CIOCOO MPUTOACH JJIs 3alIUThl BCEX HAPYIIEHHBIX
paB W OXPAHSEMBIX 3aKOHOM HHTEPECOB, MOATOMY KaXKIBIA CITOCOO MMEET %3171
O0OBEKT 3aIIHUTHI U YCIOBUS TPUMEHEHUS. o

2. Ilo meromam ocyuiecTBiieHHs (MPEIbIBICHUE HCKAa B CYI, O@Hne K
roCyJIapCTBEHHBIM OpraHaM, CaMOCTOSTEIIbHOE MPUMEHEHUE). OQ

3. Ilo ueneBol HampaBiE€HHOCTH. Tak, B 3aBUCUMOCT O&Heﬂeﬁ 3alUThI,
MOKHO BBIJICIIUTH CIIECIYIONINE €€ CIOCOOBI: MpeceKaTeIbHbI ,%CT&HOBI/ITGJ’IBHBIG u
mrpadusie [1, c¢. 37-38]; perynasTuBHbIE, MPEAYIIpE bIE U OXPaHUTEJIbHbIC
[S, c. 18-22]. OcunoB BOCCTaHOBUTEIbHbIE, HpGCGK&@J;HBIe Y NIPEBEHTHUBHBIE.

4. I1o pe3ysbTaTy NIpUMEHEHUSA: Q\

— MOATBEpkKIAeHUE (YIOCTOBEPEHUE) a b0 TpeKpalieHne (M3MEHEHUE)
00sI3aHHOCTH: TpPU3HAHUE TIPaBa; np@ JICHUE K MCIOJHEHUI0 OOSI3aHHOCTH B
HaType; MpeKpaIieHne 1mdo n3MeH MIPABOOTHOIICHUS;

— TpeaynpexJIeHue I IIPECEYEHNE HApYUIEHUs I[paBa: IPECECYEHUeE
NENCTBUH, Hapymafomm\dp BO JUOO CO3MAIOIUX Yrpo3y €ro HapyleHUs;
B3bICKaHUE HeyCToﬁKI/@

— BOCCT&H@HI/IG HapylIIEHHOTO mMpaBa W (WJIM) KOMIIEHCAIMS TOTEPb,
MOHECEHHBIX CBS3M C €ro HAapyUIEHHWEM: BOCCTAHOBIICHHE IOJOKEHHUS,
cymecm@%
vopa

ro Bpeja.

€ro A0 HApYIICHHA IIpaBd, BO3MCHICHHUC Y6BITKOB; KOMIICHCaluA

JlaHHBII KPUTEPUHA, SBISIOMIMICS PE3yJIbTATOM IPUMEHEHHUS CIIOc00a 3aIIHTHI,
BBICTYIIa€T B KAaueCcTBE IPOU3BOAHOrO OT ueneBoro. llocnenctBuss mpuMeHEHHUs
croco0a 3alUThl TPAXKIAHCKUX IPaB 3aBUCAT OT IEJIU IMPABOBOTO BO3JEHCTBUS,
BBICTYIIAIOIIEN B KayeCTBE «UJCAIIBHOTO PE3yJIbTaTa», MPEIMETa CTPEMIIEHUS, TO
€CTh TEeM, 4YTO cleAyeT ocywecTBUTh. CreqoBaTelibHO, 11e1ec000pa3HOCTh

KJ'IaCCI/I(l)I/IKaI_[I/II/I CII0COOOB 34Tl T'PaAXIAHCKUX IIpaB B 3aBUCHUMOCTH OT



pesynbTaTa WX TPUMEHEHUS HapSAy C «IEJIeBOW» KiIacCHU(UKAIMECH BBI3BIBACT
COMHEHHE.

5. Tlo Buay 3amMIIaeMbIX I[paB: BEIIHbIC, IpaBa U3 005A3aTEIBLCTB;
VCKJIFOYMTENBHBIE IIPaBa, KOPIIOPATUBHBIE IIPaBa.

Wtak, cnocoObl TpaxAaHCKO-MPABOBOM 3alUThl MPEJACTABISAIOT COOOM
COBOKYITHOCTh 3aKPEIUIEHHBIX 3aKOHOM IIPUEMOB M CPEACTB, YEPE3 KOTOPBIE

OCYHICCTBIIACTCA JOCTHUKCHHC ueneﬁ Fpa)KHaHCKO-HpaBOBOﬁ 3aIlIUTHhI. o
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