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AHHOTaHI/IH. OO0s3aTeIbCTBEHHBIC IMPaBOOTHOICHUA 3211-&\43IOT OdHO M3

IrpasxkiaHCKOM IIpaBe

BAKHEHIIIUX MECT B COBPEMEHHOM I'Pa)KJAaHCKOM IIpaBe Pocc Iz'lklcoﬁ Oenepaunu U

MIOTOMY MOCTOSHHO HYXJIAIOTCS B W3YYECHUU U CBO HHOH TpaHCchOpMaIuu.
O0s13aTeILCTBEHHBIC TTPABOOTHOIICHUS onocpenc@ BECh MPOILIECC NEPEMEIICHUS
MaTepHAbHBIX OJIar OT OJHOTO JIWIA K z[pyrq?‘ [0 CBOEMY XapakTepy HOCST
OTHOCHUTENBbHBIN xapakrep. OO0s3aTenbe O€ TIIpaBO SBJSETCA OJHUM U3
OCHOBOIIOJIAralOIIMX HHCTUTYTOB rpa@xc Or0 IMpaBa, MO3TOMY €ro JAETalbHOE
pErJIAMEHTUPOBAHUE UTPAET orlQ\&y}o pOJib B YKPEIUICHUH TPAKIAHCKUX
MIPaBOOTHOIIICHUH U CTAOMIIN3a %paxczxaﬂcxoro o0opoTa B 1EJIOM.

KaroueBbie CJIOB&'O%HBaTeHBCTBa, 00s13aTeIIbCTBEHHBIE  OTHOIICHUS,
MMYIIECTBCHHBIN 060@6HMYULCCTBGHHOC 00513aTeNIbCTBO, IPAKIAHCKOE MPaBO.
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Urak, @RHGJ’ILCTBGHHOG MPaBO PETIAMEHTHPYETCS KakK IMOJ0TPacib
JEUCTBYIO OTEYECTBEHHOT'O TPAXKJAHCKOTO IIpaBa U SIBJISETCS CBOCOOpa3HBIM
peryin OM HMYIIECTBEHHOr0 o0opoTa. B maHHOW cTathe H3y4aeTcs BOIPOC
n@‘m 00s13aTeIbCTBEHHBIX MPABOOTHOIICHUN C TOYKH 3PEHHUS UX COBPEMEHHOTO
YPEryJIMPOBaHUS B TPAXKIAHCKOM IPABE.

B mmpokoMm cwmbiciie 00s3aTE€NbCTBO MPEACTABISECTCS KaK MOPAJIBbHBIA WU
IOpUJIMYECKUH  Jonr,  TpeOyrmomuid  OT  YeloBeKa ero  HUCIOJIHEHUS |

[pelycMaTpUBAIOLINI HaKa3aHUe 3a ero HeucnoyiHeHue. [lox 00A3aTenbCTBOM TaKkxke

IMOHUMAETCS HEKass 00sA3aHHOCTHb HCIIOJHATH TO, UYTO MPCAIIUCBIBACTCA AOTOBOPOM,



COTJIAIICHHEM, HOPMATUBHBIM aKTOM. DTO MPEAINOJaracT OTHOIICHUS MEXIY IBYMS
cyOBeKTaMH IpaBa, KOTOPOE JAET MPaBO OJHOMY M3 HUX MOTPeOOBaTh OT APYTOro
JUIA KaKoro-mmbo JeHcTBUS WM Oe31eHCTBUA, B MOAb3y HepBoro. OTMETHM, YTO
JIMII0, UMEIOIIIee TIPABO Ha BBIMOJHEHNE 0053aTEebCTB, HE3aBUCUMO OT €r0 MPUPO/IBI,
C IOPUIMYECKON TOYKM 3PEHHS] HA3bIBACTCSA «KPEIUTOP», a JIUIIO, HAXOJSAIIEECs MO
00513aTEILCTBOM, HAa3bIBAIOT «IOJHDKHUKOMY [5].

3ameTrM, dYTO B JOCTaTOYHOM Mepe UeTKO CYIIHOCTb B}m;{
«o0s3arenscTBay peraamentupyercs B m.l ¢r.307 'K P® [2]. Ho, /TCM,
MOHATHE «00SA3aTENBCTBO» YACTO MPUMEHSIETCS 3aKOHOJATENSAMU ]I 3HAYCHUS
TEPMHUHOB, KOTOpbIE€ HE CBOWCTBEHHBI TI'PaXIaHCKO-TPABO 1M<o S3aTEJIbCTBAM.
Hanpumep, bromxernslii koxexkc Poccum  ucnonbsye B&aq&e NAJIEKUE  OT
TPKIAHCKOTO TIpaBa TOHSATHS, KaK pPAacXOJHbIE U €THBIE 00513aTEIhCTBA,
nyOJIMYHbIE 00s53aTeNIbCTBA, JCHEKHBIC 06;I3aTen55Ba (ct. 6) [1]. Taxxke, B
denepanbHOM 3aK0HE OT 26 okTs0ps 2002 T. «CQQC CTOSITEILHOCTH (OaHKPOTCTBE)»
pErJIaMEHTUPYETCSI TOHATHE JICHEKHOTO TEJNbCTBA, KOTOpPOE O0O3HAuaeT He
TOJIbKO OO0SI3aHHOCTh JIOJIKHUKA er@'&n KPEIUTOPY HEKOTOPYIO JACHEXKHYIO
CyMMYy IO COOTBETCTBYIOLIEH Q&ﬂaHCKO-HpaBOBOﬁ CACIKE WIH JpPyroMy
OCHOBAaHHMIO, HO M TIO per Ty, KOTOpPBIA MPEIyCMOTPEH B OIOJKETHOM
3aKOHOJIaTeNbCTBE [3].

Takum 06pa301\®\é)6x0m/m0 B TPaXJIaHCKOM IIpaBe pa3paboTaTh HAYYHOE
oInpeJeseHue Hcée&yeMoro HOHATHUSL «00S3aTENBCTBO», KOTOPOE OBl OTpPa3niIo
HauOoJee cy§ CHHBIC MPU3HAKU 00513aTEILCTBA, KOTOPHIE MTO3BOJSAT OTTPAHUIHTH

ero oT 01\@ I

OTMEUAIOT MHOIME HCCIeHOBaTEeId JTaHHOU 007aCTH  TOSIBJICHHUE

X OIPENICIICHUM.

O@T@HBCTBGHHHX B3aMMOOTHOILIEHUN IIOSBUJIOCH HECKOJIBKO II03KE, YeM
MHCTUTYT BELIHBIX [paB W B Hayaje O3TU IPABOOTHOLICHUS HE3HAYUTEIBHO
pasvyanyuch OT  BEHIHBIX IpaBoOTHomIeHMH. K  mpuymHaM  HEKOTOPOro
HE/I0NIOHUMaHUs BOIIPOCOB, KOTOPHIE PACCMATPUBAIOT MPABOOTHOIIECHUSI TPEOOBAHUS
U O053aHHOCTU JIEUCTBUI B YAaCTU MMYILECTBEHHBIX 0053aTE€IbCTB MOXXKHO OTHECTHU

TO, YTO 3HA4YUTCJIIbHAsA 4YacCTb JIIOI(CIZ paHec HC HMCIa I/IMYI]_IGCTBGHHOI\/'I



oOecrieueHHOCTH [6]. M3 3TOrO CllelyeT, 4TO Yy KPEeAUTOpa HE UMEIOCH 10CTaTOYHBIX
rapaHTUii Ha WCHOJHEHHE O0SM3aTeNbCTBA JIOJDKHMKOM, €CIH Y TIOCJIEIHETrO
OTCYTCTBYET KaKOIO-IMOO UMYIIECTBO, KPOME CaMOTO TOJKHHKA. B 3THX cuTyammsx
IEPBOHAYAIILHO 0053aTEIbCTBEHHOE MPABOOTHOILIECHUE PErJIaMEHTUPOBAJIOCh HE Kak
npaBo TPeOOBAaTh COBEPIICHMS OINPENEICHHBIX NEHCTBUS CO CTOPOHBI JOJDKHUKA, a
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KakK IIpaBO Ha HEro camoro, 1rnmpapjia, HS TaKOC IMOJIHOC KaK B OTHOIICHHUHN pa60B.

Takum  00pa3om, 0053aT€TBLCTBEHHBIE OTHOIICHUS  PETYIHPYIOTCA ~ B

. 4
JCHCTBYIOIEM OTEYECTBEHHOM 3aKOHOAATEIhCTBE — OTHOIICHHE M0JTa, amKax
KOTOPOTO KPEIUTOP MOXKET MOTPeOOBaTh OT JOJKHUKA COBEPIIE KHX-TH00

nercteuil. CregoBaTelbHO, MOYKHO 3aMETUTh, YTO OTHOKP&I 00513aTENBCTB
OTHOCATCA K UMYILIECTBEHHOMY THITy NPABOBBIX OTHOIIEHUI[6].

NmymiecTBeHHBIM  XapakTep 00s3aTENbCTBEH LQ IIPABOOTHOILLIEHUN  HE
O3HAYaeT, 4YTo 00s3aTeIbCTBA HE MOTYT OBIThH H%@Bneﬂm Ha YJOBJIETBOPEHUE
HEMMYILIECTBEHHOTO HMHTEpEca, OJHAKO HE \2@ KHAa yTpauuBaThbCs CBS3b C
UMYIIECTBEHHbIM OOMeHOM. Takast cBs OKET BBIPAXKATBCA B IOJYYECHUU
JNEHEKHBIX CpPEJICTB 3a COBEpULICHUE @ -n00 JEeHCTBUM HEUMYILIECTBEHHOTO
XapakTepa, NPUMEPOM MOXKET BI)IC&I) cdepa yciayr: ymiata JEHEKHBIX CPE/ICTB
3a KOCMETOJIOTMYECKHE TPOLIE , 32 YPOKH MY3bIKH, 32 KyJbTYPHO-KYJIbTYpPHO-
3pEJUIIHbIE Meponpnﬂmgdn Tak pganee. CTOUT OTMETUTh, YTO pPAX YUYECHBIX-
IpaBOBEJIOB MpHUACPKHUBAETCS B3IMsAga O TOM, YTO 00s3aTeNbCTBA HOCAT
HeI/IMymeCTBeHHbé&(apaKTep, HO Ha CErOoJHSIIHUA JIeHb JaHHas uJes He
MO//IEPKUBAE UPOKHUM KPYroM IpaBOBEAOB U 3aKOHOAATENEM [2].

06@' JLCTBEHHBIE TPABOOTHOIICHHUS HEOOXOJIMMO OTJIWYaTh OT HHBIX:
BCHIH@ UCKIIIOUUTENbHBIX (MHTEIJIEKTYalbHbIX) U KOPHOpPAaTUBHBIX. BelHbie u
H@O‘H/ITGHBHHG IOPaBOOTHOIICHUS  MpPEJICTaBISIIOT  coOoi  odopmiieHue
NPUHAJICKHOCTH KaKUX-IMO0 MaTepUadbHbIX U HEMaTEepHaIbHBIX OJar, U Mo CBOEH
OpUpOAE ABIAIOTCA aOCOMOTHBIMU. KoproparuBHblE K€ OTHOIIEHHS MOTYT
CYILLECTBOBATh UCKIIOUYMUTEIBLHO MEXIy WieHaMHu Koprnopaiuu. O0s3aTenbCTBEHHBIE
IPABOOTHOIIECHUS SIBJISIIOTCSI OTHOCUTEIBHBIMM W HMEIOT CTPOrMil CyObEeKTHBIN

CoCTaB, TO €CThb CBA3BIBAIOT HOPUIHNYCCKUMHU 00513aTEILCTBAMHU TOJIBKO KOHKPETHOC



mano [5]. Kpome Toro, ecid JOOMKHUK MO KaKUM-TO MNPUYUHAM MPOU3BOIUT
UCIIOJTHEHNE 00s13aHHOCTEH B MOJIb3y MHOT'O TPETHETrO JIUIlA, & HE CBOET0 KPEIUTOpa,
MOCJICIHUI HE MOXKET TPEOOBaTh YTO-IUO0 OT TPETHETO JIUIIA, TAK KaK 00513aT€IbCTBO
HE MOXET IMOPOJANTH 00SI3aHHOCTH IS T€X, KTO U3HAYAJIBHO B HEM HE y4acTBOBal [4;
7; 8]. OnHako KpeauTop MOXKET IPOJ0HKaTh TPeOOBATh MCIOJHEHUS 00s3aTEIbCTB
OT CBOETO JOJI’KHHUKA.

B 3aBCPIICHUC MOIXHO CKa3aTb, 4YTO 00513aTeNILCTBA  SABJISIOTCS O[BOh/B

. . 4
BOKHEUIINX U 00BEMHBIX YacCTEH COBPEMEHHOTO IPaXJaHCKO-IPABOBOTO ota. B
CBSI3U C OTUM, 3aKOHOJATENI0 HEOOXOAUMO YHENATh JIOMK HHUMaHUE

00513aTeTLbCTBEHHBIM TPABOOTHOIICHUS IJII TOTO, YTOOBI TE M&H/I 3¢ heKTUBHO
oOecrieynBaTh UMYIICCTBEHHBIC OTHOIICHHS TOBapoo6opo€1/

Takum o00pazom, oOs3aTENBCTBA — He06x0nnm1/®4 BAXHBIM aTpuOyT B
oOmiecTBeHHOM  XKM3HU (B AKOHOMMYECKOM % npaBoBori  cdepe). bes
00513aTEIHCTBEHHBIX IPaBOOTHOIICHUI Qge 03MOKHO CYILIECTBOBAHHE
SKOHOMHUYECKOTO, BCEro0 PBIHOYHOTIO, JAHCKO-XO35IIICTBEHHOTO  000poTa.
O0s13aTeTLCTBCHHBIE npaBOOTHomeHI/I;IG'}Sc €ICTBYIOT BECh ITPOIIECC TIEPEMEIIICHHUSI
MaTepHAIBbHBIX OJIar OT OJIHOTO J{ K JPYroMy H IO CBOEMY XapakTepy HOCST
OTHOCHUTEIIFHBI  XapakTep. aTeNIb,CTBEHHOE TMPAaBO SBJSICTCS OTHUM W3
OCHOBOITOJIATAIOIINX HWHC TOB TPaXJAHCKOTO IpaBa, MO3TOMY €ro AEeTaJbHOE
periiaMeHTUPOBAHUE @éeT OTPOMHYIO pPOJIb B YKPEIUICHUU TPakIaHCKUX

HpaBOOTHOHJGHI/I%a6I/IHI/ISaHI/II/I IPaXKIaHCKOTO 000pOTa B LIEJIOM.
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