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AHHOoTaumMs. B cratee wuccienyorcs QyHKIUU & aHCKoro npasa

nmpaBa: TCOPETUKO- HpaBOBOI/l aHaJIn3

Poccuitickon ®epepauuu. [Ipu nomomm mnpasa ocymeCT s IPEONOJCHUE U
IIPEOTBPALLICHUE HETaTUBHBIX NPOSBICHUN, KOTOPb 3aHBI C OpraHu3anuen
oOmrecTBeHHOM ku3HU. [lo 3TOM MpuunHe HpO6H€I\WOBBIHIeHI/I}I 3¢ HEeKTUBHOCTH
€ro BIIMSIHUS Y IO HACTOSIIIEE BPEMS HE nperaW OCTaBaThCA HA MUKE BHUMAHUA
MHOTHX YYEHBIX-FOPUCTOB. /laHHBIN UHTED CJIOBJICH JUHAMUKOMU CaMOM >KU3HH,

KoTOpasi O00yCJIOBJIMBAET HOTp€6HOCTéO CKa HOBBIX, Haubojee MOIXOISIINX

croco6oB (TyTei) opraHHBonme&mﬂHHﬂ MpaBa Ha IMOBEJICHUE W CO3HAHUE

aroaen §®
KuaioueBbie ciioBa: WS, TPaXIAHCKOE MPaBo, QYHKIUHA TPAKIAHCKOTO

npaBa, CyObEKTHI npa@?‘
AO;

CymHOCTh pEeryisITUBHOM (YHKIMM IpaBa COCTOUT B PErYJIUPOBKE,
YIOPSOUYEHUHU COIMAIBbHBIX B3aWMOOTHOIIEHUHM, YCTAHOBJIECHUU MOJO0OHOTO UX
COCTOSIHUSI, KOTOPOE JUKTyeTCsl Oojiee 3HAUMMbIMU YBIIEYEHUSIMUA OOLIECTBA HA ATOM
sTane ero (opmupoBaHus. J[aHHBIE HMHTEPECHl aKKyMYJIUPYIOTCS U MPOSBISAIOTCA
IIPEICTAaBUTENIbHBIMU (3aKOHOAATENIbHBIMU) OpPraHaMH, BHIOMPAaeMbIMU MHOXKECTBOM
B3POCIIOTO HACEJICHHUS.

OneHka peryisITUBHOM (YHKIMM TpaBa TMOJpa3syMeBaeT (OpMUPOBAHUE

KIIIOUCBBIX MCTOJAOB €€ pCaiM3allid, TaK KakK JIO00M ¢ HHUX MMpeACTaBIIACT



CYIIECTBEHHYIO 3HAUMMOCTh B a0COJIOTHO BCEM MPOIIECCE, UCIIOTHAEMOM MPABOBOI
cuctemoit [1].

C yueroM BBINIECKA3aHHOTO PETYISITUBHYIO (DYHKIMIO TpaBa MOXKHO
YCTaHOBUTb, KaK HaIMPaBIEHHOCTh IIPABOBOIO BIIMSHMS, BBIpaXKAloIlleecs B
BO3JIOXKEHUHU IOPUIMYECKUX O00s3aTeIbCTB Ha CYOBEKTOB IpaBa, a TakXke B
YCTAHOBJICHUM MO3UTUBHBIX MPABUII TOBEJCHUS U ONMPEICIEHHOE €ro 00IEeCTBEHHOM
1IeJIbIO, a U MPEIOCTABICHUM JIMYHBIX MPaB.

Tak xe HeoOXOAUMO BBIICIUTh 3HAYUMOCTH €€ OJHON MPaBOBON (yHKIIMH
IIpaBa — OXPAaHUTEIILHOM.

IToTpeOHOCT, B OXpaHE COIMAIbHBIX B3aUMOOTHOIICHUH Obuta W Oyaer
NEeHCTBOBATh HA MOCTOSSHHOM OCHOBE. DTO MPaBO, KaK ObLJIO YCTAaHOBJIEHO, HE OBLIO
IIOCTOSSHHBIM, HO C MOMEHTa €ro BO3HHUKHOBCHHS OHO CTAaHOBHUTCS OIHHM H3
KJIFOUYEBBIX CPEJCTB OXpPaHbl OOIIECTBEHHBIX OTHOIIEHUN. JlaHHOE BBIpAKEHHUE
IIPABOBOTO BIIMSIHUSI CYMTACTCS OXPAHUTEILHON (QyHKITHCH.

OxpanutenbHas GyHKIUS MMpaBa — 3TO HAIPaBJICHHOCTHh IPABOBOIO BIIUSHUS,
OTIpEe/IeJICHHOE O0IIECTBEHHON HAIPaBJICHHOCTHIO, HAIlEJIEHHOE Ha OXpaHy Haubosee
BAKHBIX (DMHAHCOBBIX, 00IIe3HAYNMBIX, 0OIIECTBEHHO-TTOJIUTHYECKHX,
rOCy/1apCTBEHHBIX, JIMYHBIX B3aMMOOTHOIICHUW, BBITECHCHUE SIBICHUH, YYXKIbIX
naHHOU cpene [4].

N3 pexoMeHayemMOro ompeieiaeHusl clieayeT, 4TO IIPaBO HaMpaBiC€HO Ha
BBITAJIKMBAHUE YYXKJIBIX ONMPEACICHHOMY OKPYKEHHIO OTHOIICHUN Tak U obeperaet
KaK OOUIeNpUHATHIC, MPOYHbIE OOIIECTBeHHbIE B3auMooTHomeHus. I[lo kakoit
NpUYMHE CTOUT JiM oOpamarth Ha 5T0 BHUManHue? [IpoGiema B TOM, 4TO psf
AKCIIEPTOB CUUTAIOT, YTO IJIABHOM 3aJja4eil OXpaHUTEIbHON (DYHKIIMH MPaBa ABIISIETCS
BBITECHCHHE SBJICHUM, 4y KAbIX 001IecTByY [3].

YcrpaHeHne HEHYXKHBIX SBJIGHUM U3 JKM3HU OOIECTBa paHee ObLIO
BTOPUYHBIM PE3yJIbTATOM BO3JCUCTBUS IpaBa, KOTOPHIM CHayana MpPE/ICTaBICH Kak
CPEJIICTBO 3AIIUTHI 3TUX OTHOIICHUM, HYKIAIOIMMXCS B Takou 3ammre. Ho 3amuinas

OTH OTHOWIICHHWA, 3aKOH 3alpcCliacT, IIOJAABJIACT, HAKA3bIBACT I[GﬁCTBHSI, KOTOPLIC



OPOTHUBOpPEYAT MHTEpecaM OOINeCTBA, CTPaHbl M TPaKJaH U HE COOTBETCTBYIOT
YCJIOBUSIM HOPMATUBHOT'O Pa3BUTHS, U TEM CaMbIM BBITECHSIET UX.

DTO HE JOJKHO MOAPA3yMEBATh 3AIUTHYI (PYHKIHMIO U MOITOMY, Kak OyaTO
Obl OHa BbIpa)kaeTcs TOJIBKO B TO BpeMsl, KOTJa MPOUCXOAUT IPaBOHAPYIIEHHUE.

['maBHOE mpenHa3HaueHHE ASTOM (PYHKIIMM COCTOWT, B NEPBYIO OYEpelb, B
OpeaynpeXICHUN TAaTOJOTHM TMpaBa H MPEBEHTHUBHOW 3alUTe COIHMAIbHBIX
B3aMMOOTHOIICHUH. Pe3yIbTaTUBHOCTH 3aIIUTHON (PYHKIIUU TeM Oosbiie, ueM Ooee
CyOBEKTOB TpaBa OCYMISCTBWIM TMPEANHCAHUS HOPM TIpaBa, WCIOIHUIN YCJIOBHE
3aka3a. HemocpeacTBEHHO OOCTOSITENBCTBO OMPEICIICHUs 3ampera JUOO0 CaHKIHH
NPOSBIISIET 3HAYUTEIBHOE BO3JCHCTBUE HA OMPENEJECHHBIX JIUIl, CTUMYJIHUPYET HUX
BO3ICPKUBATHCS OT COBEPIIEHUS HAKa3yeMOro NEHCTBUS. A JaHHOE O3HAYAET, YTO
OJIHA U3 1ieJIel BIMSHUS MpaBa JOCTUTHYTA — 3aLUIIEHO KOHKPETHOE OOIIECTBEHHOE
OTHOUIEHHUE.

OxpaHuTeNnpHyI0 (YHKIMIO HE HY>XHO COIMOCTaBISITH C PETYJSITUBHOW B TOM
3HAYEHUH, YTO OJHA U3 HUX CUUTACTCS OTPUIIATEIHLHOM (TaK KaK BKJIIOYACT 3ampeThl,
HaKa3aHWs, OTBETCTBEHHOCTD), a BTOpas — MOJIOKUTEIbHOM, TaK KaK OPHEHTHPOBAHA
Ha KOOPJMHALIMIO IOJIOKUTEIBbHONW JEATEIbHOCTH IOPUIUYECKUX JUI. OTHU JIBE
JTaHHbIe PYHKIIMHU, HO KaXasi I0-CBOEMY, OCYIIECTBIISIOT HEMAJIOBAXKHYIO MTPOOJIeMy
NOJAepX aHUsI M OXpaHbl MpaB JUYHOCTH, COACUCTBUSA PA3BUTHUIO M YKPEIUICHUIO
COLIMAJIbHBIX B3aUMOOTHOILIEHUI.

Oco0eHHOCTh 3aIUTHON (PYHKIIMM COCTOUT B CJICIYIOIIEM:

1. OH ycTaHaBIMBaeT MpaBO, KaK OCOOCHHBIN CMOCOO BIUSHUS HA MOCTYIKH
JOJIEH, TPOSBIAIONIMICS BO BO3JAEHCTBUM Ha HX HE3aBUCUMOCTH OIACHOCTHIO
HaKa3aHWs,  YCTAaHOBJICHHEM  3allpeToB U  pealn3alueid  IOpUIUIECKON
OTBETCTBEHHOCTH.

2. Ou npennazHayaercs WHGOPMATOPOM Uil CYOBEKTOB  COIMAIBHBIX
B3aMMOOTHOIIICHUN, O KOTOPBIX OOIIECTBEHHbIC 3HAYEHUS 3aIlUIICHBl 3aKOHHBIMU
HOpMaMmH.

3. D10 sBIsSeTCs MoKazareseM OOILIECTBEHHO-TOJUTUYECKOTO U KYJIbTYPHOTO

YpOBHSI 00III€CTBa, YETOBEUECKIUX OCHOB, COJIEPIKAIIUXCS B TIpase [2].



Croco6 oxpaHbpl BecbMa 3auacTyl0 HaXOAWTCA B 3aBUCUMOCTH  OT
rpaXJaHCKOTO (OpMUpPOBaHMS OOIIECTBA, OT €ro OOIIECTBEHHO-MOIUTHYECKOM
CYIIHOCTH.

CBOICTBEHHBIC XapaKTEPHbIE YEPThI OXPAHUTEIBHOW (QYHKIIMU TIpaBa
Ha0JII01at0TCs 00JIee OTUETIUBO, B CIIy4Yae €CJIu €€ CPaBHUTH C MPABOOXPAHUTEIHHON
NEATENBHOCTBIO rocynapcrBa. OQHOM LENBI0 IPaBOOXPAHUTEIBHOM AESATEIBHOCTH
CTpaHbl SBJSETCS OOECMeYeHUEe TOro, 4ToObl CyOBEKTHI MpaBa MOCIEI0BATEIHHO
cobmofan TpeOOBaHUS 3aKOHA, TO €CTh OOECIEUYUBAIA COOJIOJICHHE 3aKOHHOCTH.
DTO J0CTUraeTcsl 3allUTON NpaB Tpa)k[aH, pacciIeAOBAHUEM NPECTYIUIEHUH, HX
PACKpBbITUEM, IPUBJIEYEHUEM K OTBETCTBEHHOCTH BUHOBHBIX.

Ecnu 3anmutHON dyHKIMEH 3aKOHA SBISIETCS cCaM IPOIIECC JIEUCTBUS 3aKOHA,
TO B 3TOM CJIy4ae MPaBOOXPAHUTEIbHAs AESATEIbHOCTh T'OCYyAapCTBa, BO-IEPBBIX,
paccMaTpHUBaeTCs, Kak MaTepHalibHasi TapaHTUsl COOJI0/IEHUS 00CTOSTEILCTB 3aKOHA,
TaK KaK »JTO NPOLECC CHEUUAIM3UPOBAHHBIX OpraHU3aluMid H  YUYPEKICHUN
(npokypatypsl, MB/I, cyna) mo oxpaHe 3aKOHa; BO-BTOPBIX, 3TO HE MPOLECC CaMOro
3aKOHA, a BHEIIHUN 110 B3aMMOOTHOILIEHHIO K HEMY (haKkTOp — CTpaHa.

I'paxxganckoe mpaBo — 3TO r(&}ralsnﬂ}omaﬂ co00l COBOKYITHOCTh MPAaBOBBIX
HOPM OTpaciib POCCUICKOTO n@@peryﬂnpymmaﬂ Ha OCHOBE MIPAaBOBOI'0 PAaBEHCTBA
CTOPOH H I[I/ICHOBI/ITI/IBH%I/I JUYHbIE HEUMYUIECTBEHHBIE U HMMYIIECTBEHHbIC

OTHOILICHMA. &

Ha wnam B@ﬂ, caMbiM 3G ()EKTUBHBIM CHOCOOOM pEIICHHUS 0003HAYEHHBIX

Hp06HeM c4 sI IMIPUHATUC 3aKOHOAATCIIbHBIX MCP IIO YCTAHOBJICHHUIO TOYHOU
KOMIICTCH JI000r0 M3 MMPaBOIIPUMCHUTCIIBHBIX OpPraHOB, YBCIIMYMBAIOIIHUX
CTCIIC OTBCTCTBCHHOCTHU Cy6’b€KTOB, KOTOpPbIC BJIaACIOT BJIaCTHBIMHU

H@)MO‘{I/IHMI/I.

C Hameld TOYKM 3pEHHUs NOBBILIEHHIO 3(P(PEKTUBHOCTH 3aKOHOAATEIBHOW U
[IPaBONPUMEHUTEIBHON  JI€ATEIbHOCTH, MOXET  COJEWCTBOBATh  OOLIMPHOE
BOBJICYCHHE OOLIECTBEHHOCTH K KOHTPOJIIO B HMX OCYIIECTBICHMU. JlaHHOE mact

BO3MOKHOCTb TI'apaHTUPOBATbh MAKCHUMAJIBbHYIO OTKPBITOCTb ACATCIIBHOCTH OpPIraHOB



rOCyJapCTBEHHOW  BJACTH, a TakKe CTaHET 3HAYUTEIbHBIM  Oapbepom,
NPENSATCTBYIOUIMM Pa3BUTHIO KOppynuuu B Poccun.

N3yunuB pe3ynbTarhl pPacCMOTPEHUs] JTUCKYCCHOHHBIX MPOOIeM, CleTaHbl
cienyromue BbIBOABL. [IpaBo mpencraBisier coO0d pa3HOACHIEKTHOE, CIIOKHOE
apienne. OHO KpailHE pa3HOOOPAa3HO OKAa3bIBAaET BO3CHCTBHME HA COLMAJILHBIE

otHomeHus. C OSTUM CBsI3aHO HajdW4yue OONBLIOTO YHcha (QYHKIMA Y ﬁo

denomena. B cBsa3u ¢ 3TMM yis OOBEKTHBHOW OIICHKHM CYTH H peaﬂbHoé 151
7

JTAHHOTO SIBJICHUS B KU3HU OOIIIECTBA, HE MOJIYUYUTCS OTPAHUUUTHCS PaMK JTHOTO

acnekta kinaccupukanmuu. Jpyrumm cimoBamu, MOA00AET WCIIO b TaKOU

KOMIUIEKC KJIaCCU(PUKALMOHHBIX KPUTEPUEB, B KOTOPOM ObI Ha HIO&HCSI KaK MOMEHT
CBSI3U BCEX BXOJAIINX B HEE DJIEMEHTOB, TAK U MOMEHT pai@qeﬂnﬂ.

OyHKUMS BbIpakaeT HauboJiee 3HAYUTENbHbIE, TIJIaBHbIE YEPThl 3aKOHA U
HallpaBJiCHa  HAa  pEalM3alMil0  KJIKOYEBBIX  BOINPOCOB,  CTOSAMIUMX  IEpex
3aKOHO/IAaTEIHCTBOM Ha JAHHOM 3Tarie ero (OpMUPOBAHUS.

IIpennasHayenueM MnpaBa CYUTACTCA, KaK IIPABUJIO, HAIPABICHHOCTH €T0
MHTECHCUBHOI'O BIIMSHMS, KOTOPOE PEryJIUPYET OINPEAECIEHHBI THUI COLUAIBHBIX
B3aUMOOTHOIIEHUU. [10 JaHHOW NTPUYKMHE OJHOW W3 OCHOBHBIX OTJIIMYUTEIBHBIX YEPT
(GYHKIMY [TpaBa CYUTACTCS €r0 TUHAMU3M.

CrabunpHOCTh Kak TpeOyeMmasi XapaKTepUCTHKa (YHKIMM YCTaHABIIMBAET
YCTOHYMBOCTh, OECHPEPBHIBHOCTh, UIUTEIBHOCTh €€ aeicTBui. O HempepbIBHOM
XapakTepe (YHKUMU MpPaBa MOXKHO OTMETHTh B TOM CMBICIIE, YTO OHA MOCTOSHHO
npucyma 3akoHy. OHaKo JTaHHOE HUKaK He 0003HAYaeT, YTO MEXaHU3M U (POpMBI
€ro pealM3aluu OCTAIOTCS HEU3MEHHBIMH, KOTOPBHIE MEHSIOTCA U (POPMUPYIOTCS B
COOTBETCTBHUH C MOTPEOHOCTAMHU MPAKTUKHU.
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