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MCIKAYHAPOIHOC YaCTHOC IIPaBO

Buabl HeaelicTBUTEJILHBIX CAEJI0K

AHHOTanMsA. B crarbe paccMmarpuBaroTcs NPOOJIEMBI ONPENEICHHUS BHJIOB
HEIEUCTBUTENBHBIX cAenoK. Mccrnenayrorcs pasiauuHble MOAXOAbI  YUYEHBIX K
KJacCU(UKALMA HEACUCTBUTENBHBIX CAENOK, € YKAa3aHUEM HUX JOCTOMHCTB H
HEeJ0CTaTKOB. OCyIIECTBIIACTCA XapaKTEPUCTHKA OCIIOPUMBIX W HUYTOXKHBIX CIEJIOK,
BBISIBJIIIOTCS UX OTJIMYMSI U CXOZCTBA.

KiroueBble cji0Ba: HEIEHWCTBUTEIbHBIE CHEIKU, OCHOPUMBIE M HUYTOXXHbBIE

CIIEJIKU, TIOPOKH CHEIIOK.

AKTyallbHOCTh CTaTbU OOYCJIOBJIEHA TEM, YTO KakK SIBJICHHE BBIPAXXEHUS BOJIU
CyOBEKTOB OOIIECTBEHHBIX OTHOIICHUMH, CHIEIKM MHOIOIpaHHBl U pa3HooOpasHbl. C
TOYKHM 3PEHHS 3aKPEIUICHHOI'O 3aKOHOM ONPEIEIICHHS, CACNKA MPEICTaBISIET COOOM
TaKhe JCUCTBUSA TPaXJAAHMHA WM OPUAMYECKOIO JIMIQA, KOTOPBIE HAIpPAaBIECHBI
HENOCPEACTBEHHO HA YCTaHOBJICHHWE, U3MEHEHHE WJIM NPEKpALIEHUE TPaXTAHCKUX
paB U 00513aHHOCTEM.

Chenky MMEIOT OrPOMHOE 3HAUYEHHWE B COBPEMEHHOM pPBIHOYHOM cHCTEME
XO35IICTBOBaHUSI CYOBEKTOB M BBICTYNAIOT BAXKHEHIIEH YacTbi0 SKOHOMHUYECKOTO
o0opoTta B e€ro mnpaBoBOM BbIpakeHUH. CHEIKH HEMOCPEICTBEHHO YYacTBYIOT B
o0ecrieueHu UMYILIECTBEHHBIX OTHOIIEHUH B paMKax HOPMAaTUBHO IIPABOBBIX aKTOB.
B wuMmyliecTBEHHbIE OTHOLIEHUS BCTYNAIOT pa3Hble KaTeropuM TIpaxaaH M
OopraHu3auui (TOprosisi, TPAHCIOPT, CBS3b, PACIIOPSHKEHUE UMYLLIECTBOM U T. II.).

Tem He MeHee, Jajleko HE BCErAa YYAaCTHUKU TIPaXkIaHCKOro o0opora

3aKJIIO4Yar0T CACIKHM HaIJICXKalllnM O6p330M, MHOI'u€ H3 HHX JaXXE HC 06J13I[aIOT



IOPUINYECKON TPAMOTHOCTBIO M HE OOpamiarT MOJDKHOTO BHUMAHHUS Ha BOIMPOC
JNEUCTBUTEIHOCTH 3aKiito4aeMor umu ciaenku [6, c¢. 37]. Kpome Toro, otienbHbIe
HEJI0OPOCOBECTHBIC JIMI[Aa MOTYT HaMEPEHHO 3aKJII0YaTh HEJECHCTBUTEIBHBIC CICIKH,
9TOOBI YKJIOHUTHCS OT BBITOJTHEHHUS 005S3aTEIIbCTB.

Heo6xoauMo OOBSICHUTHh TEPMUH «HEICWCTBUTENbHAS CJIEIKa». OJTO Takas
KATeropusi CAEJOK, KOTOpash HE IMOJIPa3yMEBACT HUKAKHUX IPABOBBIX MOCIEACTBUM,
KpOME €€ HEMOCPEICTBEHHOM HeAecTBUTENbHOCTU. Onupasich Ha coaepkaHue 1.1 Cr.
166 TK P® [1], cymecTtByeT JBa OCHOBHBIX BHUJA HEACHCTBUTEIBHBIX CJIEIIOK,
OCHOpUMBIE U HUYTOXHbIE. OCHOPUMBIE CHCIIKU CUMTAIOTCA HEJICHCTBUTEIbHBIMU B
pesyapTaTe TpPHU3HAHMS €€ TAaKOBOM CyJIeOHBIM PEIICHUEM, HHYTOXHBIE —
HEJCHCTBUTEILHBI HA 3aKOHHBIX OCHOBAHMSX.

JlaHHBIN TTOAXO0 K KiIacCH(UKAIIMU HEJISHCTBUTEIBHBIX CJEIOK CYIIECTBYET B
HAay4YHOU JIUTEpaType IJIUTEIbHOE BPEMSI U MPU3HAECTCS MHOTUMH UCCIIEIOBATEISIMUA B
aTOM oOmactm  kjaccwmdeckuMm. [lpuBenaeHHas  kimaccupukamuss  OOBICHICTCS
YCJIOBUSIMHU JIOTOBOPa B 3aBUCUMOCTH OT Ba)KHOCTHU JIJISI €r0 3aKJIIOUYCHUS, a UMEHHO
YCJIOBUSMU CYIIECTBOBAHUS M YCIOBUAMM CUJIbl. OHAKO, CYIIECTBYIOIIAS HA JAHHBIN
MOMEHT KJIaCCH(PUKAINSA HEJICHCTBUTEIBHBIX CICIOK SBJISCTCS MPEIMETOM CIIOPOB M
Hay4HbIX Juckyccuil. Eme Hemenkum muBuiauctom I, JlepaOyprom ObUIO BBICKa3aHO
YTBEPKJICHHUE, YTO PaHEE «PE3KOE pA3rpaHUYCHHE HUYTONKHOCTU U OCIAPUBAEMOCTH
CHEIOK CIYXXKWIO JO0Ka3aTeIbCTBOM BEJIMYHUS PUMCKOTO IIpaBa», HO MHOTHUE
VCCIIEJIOBATENIM OTPUIATIM 3HAUYCHUE JTAHHOTO MPOTHUBOMOCTABICHUS C IOPUANYECKON
TOYKH 3PCHHUSI, TaK KaK JaHHAs KIacCU(PUKAIMSI UMeTIa YI3BUMBIC aCTICKTHI.

UccnenoBanre mNpakTHKKA IO3BOJIIET OOO3HAYUTH CIEAYIONIUE MPOOJIeMbl
JIEJIEHUS] CAEJIOK Ha OCIIOPUMBIE U HUUTOXKHBIE [8, c. 192]:

1) MaHHas KiacCH(pUKAUSA HE SBISETCS BCEOOBEMITIONIEH, OTIEIbHBIC
Pa3HOBUIHOCTH CJICJIOK €1 HE OXBATHIBAIOTCS;

2) B HEKOTOPBIX CIIy4asiX COCTaBbl OCIIOPUMBIX U HUYTOXHBIX CIEJIOK MOTYT
IepPeCeKaThCsi, COOTBETCTBEHHO, CJHIEKAa MOXKET OBITh OCIOpEHa IO HECKOJIbKHM

OCHOBaHUSIM,;



3) CeJIKa MOXET OBbITh MPU3HAHA OCHOPUMOM JIUIIL B CHIIY MPU3HAHUA €€
TaKOBOM CYJIOM, OJTHAKO, Ha MPAKTHKE, B HEKOTOPBIX CUTYyaIlUSX CTOPOHBI MOTJIH ObI
pazo0paThbCsi CaMOCTOSITENIHHO U JIP.

HecoctosTenpHOCTh CytiecTBylolel Kiaccuukanuu o0cyxaanach B paboTax
Takux aBTOpoB, kak M.b. HoBunikuii u B.A. PscenneB. Tak, HoBunkuii ormeyan, 4to
HET MPUHIMUIIUAIBHOW OCHOBBI B MPOTUBONOCTABICHUUM HHUYTOXKHBIX CJIEIOK
OCTIOpDMMBIM, TaK KakK IpH CBepIIeHWH (PakTa ocCmapuBaHUs, CICIKa CTAHOBHTCS
HUYTOXKHOM C CaMOro MOMEHTa COBEpIIEHHUS CHAEJIKH, TO €CTh C Yy4e€TOM TakK
Ha3biBaeMoOl oOpatHOM cuibl [9]. B cBoux wuccneqoBaHUAX OH TOBOPHI O
11e71€CO00Pa3HOCTH KIacCU(UKAIIUUA HEJCHCTBUTEILHOCTH CACIIOK C TOYKH 3PEHUS UX
a0COJIIOTHOCTH, Ha a0COJIFOTHO HECHCTBUTEIILHBIE u OTHOCHUTEIHHO
HezaecTBuTenbHble. B.A. PsiceniieB paccmaTtpuBas KiIacCH(UKAIMIO CHCIOK, BUJENT
BO3MOXHOCTh BO BBEIACHHUM TEPMHHA «OTHOCHUTEJIBHO JICHCTBUTEIBHBIC» A
ocriopuMbix craeiok [10]. M3ydas o0a mpeioKeHHBIX MOAX0Aa K KIACCH(HUKAIIH,
MO>XHO TOBOPHUTH O 00jiee BBICOKOH CTEIEeHH KOPPEKTHOCTH TIEPBOTO IOAXOMA, C
y4€TOM OOBEKTUBHBIX KPUTEPUEB MPOTUBOIIPABHOCTHU JEHCTBUIMA.

Hecmotps Ha Bce BbIIIeCKa3aHHOE, HA JIAHHBI MOMEHT O(MHUIIMAIbHAS TTO3HUIIHS
POCCHICKOI0 3aKOHOJIaTelIs 3aKJII0YaeTCsa B JACJICHUU HEICUCTBUTENIBHBIX CHEIOK Ha
OCHOpPUMBIE U HUYTOXKHbIE. PaccMOTpuM ux nojipoOHee.

Ha ocnoBanum nojoxenuii 'K P® MO0XHO BBIJCINTHL OCHOBHBIC AaCIEKTHI,
MO3BOJISIOIINE TOBOPUTH O HUUTOKHOCTH CHIEIIKU:

* HApYIIACT IMOJIOKECHUS MPABOBBIX aKTOB M HAPyIIaeT MyOJUYHBIC HHTEPECHI
WM TIpaBa M 3aKOHHBIC MHTEPECHl TPETHUX JIMI, HO TOJBKO B TOM Cily4yae, €Clu U3
3aKOHA HE CJIEYET, UTO Takas CACJIKA OCIIOPUMA, WU UMEIOTCSA MHbIC, HE CBSI3aHHbBIC
C HapylICHUEM IOCIE/ICTBUS HAPYIICHUS, BICYET €€ HEACHCTBUTEILHOCTD (1. 2 CT.
168 I'paxxnanckoro kojaekca Poccutickoit denepanun);

* COBEpILIEHA C LEJIbI0, 3aBEJOMO MPOTUBOPEYAIECH NPUHIUIIAM MPABOMOPSIAKA
Wi HpaBcTBeHHOCTH (cT.169 I'paxaanckoro konaekca Pocculickoit @enepanun);

* COBEpIICHA TOJIKO I CO3JAaHUS BUIAUMOCTH IOPUAUYECKUX IEHUCTBUM,

CTOPOHBI HC MMCJIM HAMCPCHUA CO31aTh HAIJICKAINUEC FOPUINICCKUC TTOCIICACTBUA JIA



nanHoi cnenku (puxktuBHOM cuenku) (m. 1 cr. 170 'K P®). Hezanonro 10 oTKpbITUs
nena o OaHKPOTCTBE KOMITAaHUA «Ay» peluia MNpoAaTb CBOU JIOPOTOCTOSIIHE
npuOOPKI, XOTA MPOJ0JDKAIA MMOJB30BATHCS UMHU U TOCIE «IPOJAKUY» MO-TIPEKHEMY
[7,c.9];

* COBEpUICHA B LEJAX NPUKPBITHS JPYrod CHENKU (WM CHEIKH Ha WHBIX
yclioBusX) (mputBopHas caeinka) (. 2 cr. 170 'K PD).

Pazbscuenus [lnenyma BC PO u cyneOHas mpakTHka MO JIaHHOMY BOIIPOCY
YKa3bIBaIOT HA TO, YTO JJIsi MPUKPBHITUS PEAbHOU CIEIKA MOXET ObITh COBEpIIEHA
nenasi I[enoYyka MPUTBOPHBIX CHEIOK, HEPEIKO CHACIKY Ha KpPYIHYI0 CyMMY
IPUKPBIBAET Psifl CACIOK HEOOJIBIION CTOMMOCTH (cM. 1. 87 moctanoBieHus [lnenyma
BC P® ot 23.06.2015 Ne 25 [4], noctaHoBiienne AC MOCKOBCKOTO OKpyra oOT
23.07.2021 Ne ®05-14167/2021 No A40-82403/2020 [5]). Tak xe, BaxHOMU
XapaKTEPUCTUKOW MPUTBOPHOM CHENKHU SIBJISIETCS TO, YTO OHA COBEPILAECTCS TEMU ¥KE
JUIAMH, YTO YYacTBYIOT B «IPUKpPhIBAEMON cJeinke» (CM. MOCTaHOBJICHUE
[Tpesunuyma BAC P® ot 02.08.2005 Ne 2601/05 mo gemy Ne A01-1783-2004-11 [3]);

e0blJIa COBEPILICHA IPAXKIAHUHOM, IPU3HAHHBIM HEIEECIIOCOOHBIM BCJIEICTBHE
MICHXMYECKOTO PAacCTPOMCTBA (3aMETHM, OJHAKO, €CIIM CHAeNIKa ObLla COBEpIIeHAa K
BBITOZIC OTOTO TPaKJIaHWHA, TO B €r0 MHTEpEecax Mo TPEOOBAHMIO €0 ONEKyHa OHa
MOET OBITh TPU3HAHA CYJI0M AeiicTBUTenbHON) (cT. 171 'K PD);

®B JIPYTUX CIyyasX.

K ocnopumbiM cpaeinkam TakKe MOMXHO OTHECTH TaKyl KaTeropuio
COBEPIICHHBIX CJIEJIOK, KOTOPhIC OBLIM 3aKJIIOUEHBI IOJ] BIUSHUEM 3a0JyKICHUS,
€CJIA 3TO 3a0yXKAeHUE ObBUIO 3HAYUMBIM B TAKOW CTETICHU, YTO C OOBEKTUBHON TOUKH
3peHusl 3aMHTEPECOBAHHAsI CTOPOHA HE COBEpIIMJIa Obl JAHHYIO CHENKY, €CIH Obl
Obl1a OocBeOMIJIEHA O HacrtosieM nojoxenuu aen (ct. 178 'K P®). Kpome Toro,
OCTIOPUMBIMUA CUUTAIOTCS CHEIKH, COBEPIICHHBIC TOJ] BIMSHHEM OOMaHa, Yrpo3bl,
Hacuus (ct. 179 T'K PO) u 1.1.

UccnenoBaTenu JaHHOTO BONPOCAa CPEIM OCHOBHBIX OTIMYUN HUYTOXKHBIX U

OCIIOPUMBIX CJACJIOK Ha3bIBAIOT cieayromue [8, c. 193]:



l. npu3sHaHWE HUYTOKHOM CHEIKA HEACUCTBUTEIBHOM HE 3aBUCUT OT
HAJIMYUS/OTCYTCTBUSI COOTBETCTBYIOIIETO CYAEOHOIO pEIIEeHHUs, OCIOpUMas CHeKa
MPU3HAETCS HEJECHCTBUTEIHON TOJIBKO MO PEUICHUIO CYy/1a, MPOBOAUMOTO IO 3aIpocy
JIMLA, OCIIAPUBAIOIIETO JEUCTBUTEIBHOCTh COBEPLICHHON CIIEIIKU.

2. 3aKOHOJIATENIb OrPAHUYMBAET KPYT JIUII, KOTOPBIE B CYJ€OHOM MOPSIKE MOTYT
OCHOPUTH NEUCTBUTENBHOCTH caenku (m. 2 c¢r. 166 'K P®), a Bonpoc 0 nmpuzHaHUU
CIEIIKA HUYTOKHOM MOKET OBITh TIOJTHAT HA PACCMOTPEHUE JTH000M KaTeropuen JIuil.

3. B coorBerctBun ¢ I'K P® o00e cneaku MoOryT ObITh [IPU3HAHBI
HEJICHCTBUTEIIbHBIMA C MOMEHTa CBEPILICHHUS, HO TOJIBKO OCIIOPUMBIE CIAEIKA MOTYT
OBITh MPEKpaleHbl B OyIyIlleM, MpU NPU3HAHUHU €€ HEJICHCTBUTENLHON B HEKOTOPHIX
CUTyaIusX.

4. CpokM HCKOBOM JaBHOCTU O TIPU3HAHWUU CHEJIKH HEICUCTBUTEIBHOM:
HUYTOXKHAS clielika — 3 roja, ocriopumas — oauH roj (ct. 181 'K PD).

B npouecce n3ydenust Bonpoca 0O CAeNIKaX, MHOTUE MCCIEAOBATENH BBIICISIOT
CYILIECTBYIOIIUE BUbl HEJACHCTBUTEIIbHBIX CIEJIOK C YYETOM TAaKOrO IMOHSATHSA, KaK
«1eEKTHBIN» DIEMEHT CAeNKHU. J[aHHBIM TEPMUH XapaKTEPU3YET Ty COCTABIISIONIYIO
CHEJIKU, KOTOpas MpH JIETaJbHOM aHAJIKM3€ MPOSBIISIET MPOTUBOPEUHS ICUCTBYIOLIEMY
3aKOHOJIATENIbCTBY U HE COOTBETCTBYET €ro TpeboBaHusM. B Hay4HOl nuTeparype
CYIIIECTBYET HECKOJILKO BUIOB HEJCHCTBUTEIIbHBIX CICIIOK:

1)  Hanuuuwe nOpokKoB B COAEPKAHUU CIIETKH (YCIIOBHSI COBEPUIEHUS CAEIOK
HE COOTBETCTBYIOT TPEOOBAHUSIM MPABOBHIX aKTOB PD);

2)  CosepiieHue CAETKH ¢ TOpOKaMu B CyOBekTe (HemeecrmocoOHbIe JUIIa,
JuIa, HE UMEIOIIME TTOJTHOMOYMM JJIs cCOBepIIeHHs c/ienok). Hampumep, coBepiieHue
CHCJIKU IOPUIUYECKUM JIUIIOM TPU HAJIUYUKM NPOTUBOPEUYUN B €ro JACSITEIHHOCTH U
1eJei, NpPOIMCaHHBIMU B YUPEAUTENbHBIX JoKyMeHTax (cT. 173 'K PD);

3) Ilopoku ¢opmbl coBeplIaeMbIX cACIOK (popmMa coBepiIacMoil CIEITKH
IPOTUBOPEUYUT TPEOOBAHMIM 3aK0HA). Hampumep, npu 3aKiIF09eHnH JOTOBOPA PEHTHI
Tpedyercs ero HotapuaiabHoe ynoctoBepeHue (cT. 584 I'K PO [2]);

4)  Ilopoku BoauM CyObEKTOB (CHEJIKH, KOTOPbIE COBEPIIAIOTCS C

IPOTHBOPEUMSIMHU BHYTPEHHEN BOJIe CyObeKTa (HaCHIuE, yIpo3bl U T.1.)).



Ananus I[aHHOﬁ TCMbl HCCIICAOBAHMA 110 BOIIPOCAM M3YYCHHA BHUI0B
HeﬂeﬁCTBHTCHLHBIX CACIOK  ABJIACTCA AKTyaJIbHbIM, Tpe6yeT ,II&JIBHCﬁU.ICTO

BCCCTOPOHHCT'O UCCIICAOBAHUA.

Jluteparypa

1. I'paxnanckuit komexkc Poccuiickoit ®enepanuu (4actb ImiepBasi) OT
30.11.1994 Ne 51-®3 (mocnemusis penakius) [DIeKTpoHHBIN pecypce] // Pexum
noctyna: http://www.consultant.ru (nata oopamenus: 25.10.2022).

2. Tpaxnmanckuii komekc Poccuiickoit @eaepanuu (4acThb BTOpasi) OT
26.01.1996 Ne 14-®3 (mocnemnsss peaakuus) [DneKTpoHHBIN pecypc] // Pexum
noctyna: http://www.consultant.ru (nara oopamenus: 25.10.2022).

3. Tlocranosnenue IIpesunnyma BAC P® ot 02.08.2005 Ne 2601/05 mo nemy
Ne A01-1783-2004-11 // Bectauk Beicmiero ApOutpaxHoro cyma Poccuiickoi
Oenepannn. 2005. Ne 11.

4. Tlocranosnenue [Inenyma BepxoBHoro cyma P® or 23.06.2015 Ne 25 «O
MPUMEHEHUHU CyJJaMU HEKOTOPBIX MOJI0KEeHUM pazzaena | yactu nepsoit [ paxknanckoro
kogekca Poccuiickoii ®Deneparum» [DaekTpoHHBIA pecypc] // Pexum nmoctyma:
http://www.consultant.ru (nara oopamenus: 25.10.2022).

5. ITlocranoBnenue ApoOutpaxkHoro cyjaa MockoBckoro okpyra ot 23.07.2021
no gemy No A41-80875/2020 [Dnextponnsiii pecypc] // Pexum nmoctyma:
https://sudact.ru (nara o6pamenus: 25.10.2022).

6. Anuyruna B.B., CamuroB 3.0. IlonsitTue ¥ BUIBI HEACHCTBUTEIbHBIX
caenok // Colloquium-journal. 2021. Ne12-4 (99).

7. Knunosa K. Korga cBou moau He coutytes. Uero Henb3s AenaTh HaKaHyHe
nporeaypsl 0aHnkporcTBa / GuHancoBas razera. 2021. Ne 25,

8. Macnoga K.}O. Knnaccudukarnus He1elCTBUTEIBHBIX CIEIIOK, MPOOJIEMBbl UX
pasrpanuuenus // Monogoi yuensiit. 2021. Ne 3 (345).

9. Hosunxkuii 1.b. Cnenku. MckoBas gaBHOCTh (10 u3a. 1954). M.: FOpucts,
2002.



10. Pacenues B.A. Bomnpocsl HEIEWCTBUTEIBHOCTH CHEJIOK B CyAcOHON

npaktuke (o u3a. 1951). M.: Tlpuops, 2005.



