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MCIKAYHAPOIHOC YaCTHOC IIPpaBO

Oc00eHHOCTH UCTIOJTHEHUS TeHEeKHBIX 00513aTe/IbCTB B IPAKIAHCKOM

npaBse

AHHoOTamus. JlaHHas HayyHas CTaThsl HalpaBj€HA Ha  M3YYCHHUE
npoOJieMaThKy TrpaxaaHckoro mpaBa Poccuiickoit depepanuu Mpu UCIOTHEHUU
JIEHEKHBIX 00513aTENLCTB.

KiroueBble cioBa: rpaxaaHckoe mpaBo, ['paxgaHckuil kojekc Poccuiickoit
denepanuu  IOPUCTPYIACHITNS, WCIIOTHEHUE O00S3aTENhCTB, MICHEKHBIE CPEJICTBA,

JACHCKHBIC O6ﬂ33TeHBCTBa, O,Z[HOCTOpOHHI/Iﬁ OTKa3 OT 00513aTEJILCTB.

B coBpeMeHHBII TIepno, Koraa, Ka3ajaoch Obl, y)Ke ObLIO CTOJBKO MOIPABOK U
u3MeHeHud B ['paxmanckuit  konekc Poccuiickon ®@expepauuu, OCTAKOTCSA
HEpa3peIlICeHHbIE BOMPOCHI, CBSI3aHHbBIC C UCTIOJTHEHUEM JICHEKHBIX 0053aTEIbCTB.

CtouT NOAYEPKHYTh, UYTO MHPOBBIE M palOHHBIC CyJbl HECMOTps Ha
pekomenaauun u  IloctanoBnenuss IlinenymoB BepxoBHoro cyma Poccuiickon
@denepanii HEOPAWHAPHO MPUMEHSAIOT COOTBETCTBYIOIIME HOPMBI [ 'paxkaaHCKOTO
kojnekca Poccuiickoii deaeparuu (Mo BOIPOcaM, CBSI3aHHBIM C OTJICIbHBIMUA BUJIAMH
00s13aT€JIbCTB), KOTOPBIE BIIOCIEACTBUU OTPAXKAIOTCS HA PEIICHUE MO OTIACIBHOMY
JeIy.

[TosToMy, Ha JaHHBIE MOMEHT, HEOOXOJMMO TIIATEIIBHOE M3Y4YEHHE CTIIOPHBIX
BOIIPOCOB, KOTOPBIE B JaJIbHEHIIEM MPEIOTBPATAT 3aKOHOAATENbHbIE MPOOEIbl B
Cy/JI€OHBIX PEIICHUSAX, CBI3aHHBIX C UCIIOJTHCHUEM JICHS)KHBIX 00513aTEIIbCTB.

He crout 3a0BIBaTh, YTO caMO MOHATHE HCIOJIHEHHE 00A3aTEJILCTB B IICJIOM,

OCHOBOIIOJIATAIOIINM IPUHLMII B TPAXKJAHCKOM MPABE.



Hcnonunenne 00s3aTeNbCTB KaK JCHEKHBIX, TaK M CBSI3aHHBIX C JCHCTBHUEM
3aKJII0YEHHOTO CTOpPOHAMU JIOTOBOpa (OKa3aHHWE YCIyr, IMOCTaBKa, UIIOTEKa U T. 1.),
BCErJla CBS3aHHO C HAJUICKAIIMM HCIOJHEHHUEM CTOPOHAMH JIOTOBOpEHHOCTeW. B
PaBOBOM II0JIE€ JOTOBOPEHHOCTH TMOApPAa3yMEBalOT Cco0OM Kak 00s3aTesbCcTBa
3aeMIlMKa Tepel] KPEeIUTOPOM BHOCHUTH E€XKEMECSYHBIM IJIaTeX MO KPEIuTy WM
UIOTEKE, TaK U CBOEBPEMEHHYIO MOCTAaBKY TOBapa, OIUIadYeHHOro ToBapa. [lostomy
HE UCIOJIHEHHE 00513aTENIbCTB U JIOTOBOPEHHOCTEH, OOBIUHO BEAET K MPETEH3UOHHBIM
U CyJIeOHBIM TsKOAM JUIsl KaXA0W CTOPOHBI.

[lepexoast k aHanu3y JEUCTBYIOLIETO 3aKOHOAATEIBCTBA, CTOUT OOPATUTh
BHUMAaHHME HAa TO, YTO B IPAKJAHCKOM IIPaBe aKIEHTUPYETCs 0co00e BHMMAaHHE Ha
T00pOCOBECTHBIEC 0053aTEIHLCTBA CTOPOH [1].

Tak, x mpumepy, NpU 3aKJIIOUYEHUU JOTOBOpPA PO3HUYHOW KYIUIM MPOAAXKHU
o0yBU TpakJaHUH MpUOOpETaeT TOBAp 3a KOHKPETHYID CyMMYy, TE€M CaMbIM
BBITIOJIHSIET CBOU 00si3aTeNbeTBa 1Mo AoroBopy. IIponaser; B cBol0 ovepeanr Mpoaaet
KayeCTBEHHbIN ToBap nokynatento. Caenka coBeplleHa, 00s3aTeNIbCTBA 10 JJOTOBOPY
BBITMIOJTHEHBI CTOPOHAMHU. DTO U €CTh JOOPOCOBECTHOE UCTIOTHEHHE 00sI3aTENIbCTB.

A 4910 e ObIBaeT Ha MPaKTUKE?

[ToxynaTenb B CHIIy 3aKOHA MOXET BEPHYTCSl B MEPHOJI TapaHTUHHOTO CpOKa
(I1Ba TOf1a) K MPOJIABILy, €CIM OOHAPYKUT B IPUOOPETEHHOM TOBape HEAOCTATKH.

Takum oOpa3zoM, HETOOPOCOBECTHBIN MOKYMATElb, TPOHOCUB O0YBb B TEUCHUE
JBYX JIeT, MOXET MIPUUTH M 3asgBUTh O BO3BpaTe ToBapa sKOObI HU3-3a Opaka,
OOHapyKEHHOI'0 BO BpeMsl JSKCIUTyaTaluu ToBapa. KoHeuHo, OBIBAIOT CHUTyallWH,
KOr/la JIEMCTBUTEIHLHO 3aBOJICKOM Opak MOXKET MPOSIBUTH ce0si MOCie JIOJIr0 CPpoKa
AKCIUTyaTallii, HO MBI JOJDKHBI YETKO MOHUMAaTh, YTO Ha BUIY 3J10yNOTpeOIcHHE
IIPaBOM CO CTOPOHBI IOKYTIATesl.

AHanu3upysi CyeOHYyI0 NMPAKTUKY MO TaKUM JieJiaM, CTAHOBUTCS «CTPAIITHO»
BUJS BBIHECEHHBIC TMOJIOKUTEIBHBIC PEIIEHUS B CTOPOHY HEI00pPOCOBECTHOTO

nokymnaresns [2].



OO6cyxmasi TeMy OCOOCHHOCTEH WCIOJHEHUS JCHEXKHBIX O00S3aTEIhCTB B
IPaKJAHCKOM IpaBe, CTOMT OOpaTUTh BHUMAaHUE HA JBA HEMAJIOBAXKHBIX MOHSTHS
00s3aTenbCTB: (PaKyJIbTaTUBHOE U albTEPHATUBHOE.

«AnomepHamusHviM npusHaemcs 00653amenbcmeo, NO KOMOPOMY OOJHCHUK
00513aH COo8epuUmsb 00HO U3 08YX UIU HECKOJIbKUX OeuUcmBUuill (8030epicamovcs om
cogepuienusi 0elicmauil), 8b100p MeHcOy KOMOPbIMU NPUHAOTEHCUM OOJIHCHUKY, eCu
3AKOHOM, UHLIMU NPABOBLIMU AKMAMU UIU O002080pOM NpABO 6blOOpa He
npeoocmasieno Kpeoumopy uiu mpemvemy auyy» [1].

«DakyromamusHvIM NPU3HAemcs 0043amenbcmeo, N0 KOMOPOMY OOJHCHUKY
npedocmaensemcsi — Npago  3AMeHUumb  OCHOBHOE  UCNOJHeHUue  Opyeum
(haxynemamusHbiM) UCnONIHEHUEM, NPEOYCMOMPEHHBIM YCLOBUAMU 00A3amMelbCmad.
B cnyuae, ecnu Oondicnux ocywecmensiem ceoe npaso HA 3AMEHY UCHOJHEHUS,
npeodyCMOMPEHHO20 YCA0BUAMU 0043amenbcmed, Kpeoumop 0043aH NpUHAmv om
00JI2ICHUKA cOOmeenmcmayouee UCnoIHeHue no oosazamenbcmayy [1].

NupiMu cioBamu, TpU albTEPHATUBHBIX 00s3aTEIBCTBAX JOJIKHUK (MOMXKET
BBICTYIIaTh CTOPOHA IO JIFOOOMY 3aKIOYECHHOMY JIOTOBOPY) CaM BHIOMpPAET KaKUM
00pa3oM HCTOJIHATH CBOU 00s3aTeNbCTBA JIMOO BEPHYTh JEHEKHBIC CPENCTBA, JTUOO
3aMEHUTh TOBap. A (dakylnbTaTuBHOE 00S3aTENBCTBO MOAPA3YMEBAET COOOM
KOPPEKTHUPOBKY IO 0053aTeIbCTBY — BMECTO OIUIATHI JIOJTa B ACHEXKHOU (opme,
nepeaaTh aBTOMOOHIIb.

XoTs HE CTOUT 3a0bIBaTh, YTO Ha OCHOBaHWUU IMyHKTa 2 crtatbu 320
I'paxxnanckoro koaexkca Poccuiickoit ®enepauuu eciaud MpaBo BbeiOOpa 10
AIbTEPHATUBHOMY 0053aTENbCTBY MPEOCTABICHO KPEAUTOPY WIHM TPEThEMY JIUILY, U
TaKOW KPEIUTOpP WJIM TPEThE JUIO0 HE CAENIau BBHIOOp B Mpejenax yCTaHOBICHHOTO
JUISL ATOTO CPOKa, JTOJKHUK MCIIOJIHIET 00513aTeIbCTBO 1O CBOeMY BeIOOpPY [1].

Ecnu xe, pasMmep 1uiatexxa MO JCHEKHOMY 00S3aTE€NbCTBY  SIBISIETCS
HEJIOCTAaTOYHBIM IS TOTO, YTOOBI WCIOJHUTH TaKO€ OO0S3aTEIIbCTBO B IOJTHOM
o0BeMe, TO OCYIIECTBIISETCS MOTalleHue, B IEPBYIO OYepelb, U3NIEPKEK KPEeIUTOpa
Ha TOJyYCHHE HCIOMHEHHs, a Y)K€ TOCJe OSTOr0 OCYLIECTBISAETCS IOTAIICHHE

ITPOLICHTOB U OCHOBHOH CYMMBI J0JITra.



B cBs3u ¢ BbITEKAIOMMMU OOCTOSITENILCTBAMU Y MHOTHX MOKET BO3HUKHYTh
BOIIPOC: KaKUM 00pa3oM CyJl JOJIKEH OIMPEACNIUTh Pa3yMHOCTh U T0OPOCOBECTHOCTh
JEHUCTBUI CTOPOHBI IO UCIIOJIHEHUIO CBOMX JICHEKHBIX 00513aTE€JIbCTB?

C napyroil CTOpOHBI, BO3HHMKAET BOMPOC, YTO MOJDKEH, K HPUMEPY, JAENaTh
T0OPOCOBECTHBIN HCIOIHUTENb, OKAa3bIBAOIINI YCIYTH 10 JI0TOBOPY, B CIIydae €Ciu
OTPEOUTENH 3710yNOTPEOIISIET CBOMM IIPABOM M HE MCTIOTHSET BO3JIOKCHHBIC HA HETO
oOs3aTenbCeTBa?

OTBeuast Ha 3TU BOIPOCHI, HEOOXOUMO MMOHHUMATh, YTO Ha CTOPOHY JOJDKHA
OBITh BO3JIOKEHA OOS3aHHOCTH OTBEYATh 33 HACTYIUICHWE WM HE HACTYTUICHHE
ONpEJEICHHBIX  OOCTOSITENBCTB, MPENATCTBYIOIIMX  BBIMIOJHEHUIO  JICHEKHBIX
00s13aTEJbCTB.

[Ipu paspernieHUN CHIOPOB, KAaCAIOIIMXCA MCHOIHEHUS OOS3aTENbCTB 10
nepenaye UCIOMHEHUS] OJHUM KPEIUTOPOM JIPYroMy, CTOPOHBI 00si3aHBI IIPOBEPATH
3aKOHHOCTh W TMPAaBOMEPHOCTb 3aKJIOYaeMbIX JOKyMeHTOB. Ecinu 4YTo-TO HeE
IPEAYCMOTPEHO JOTOBOPOM WM K€ HE BBITEKAET W3 B3aMMOOTHOILECHHI CTOPOH,
KpEeIMTOp HE OTBEYAeT Mepela APYTUMU KpeauTopamMu 3a HEUCIIOIHEHUE WU
HEHaJJIe)kKaIee UCTIOJIHEHNE 00513aTeIbCTBA JOIKHUKOM.

Ecnu e cmop 1O MCHOJHEHUIO JEHEXKHBIX 005S3aTeIbCTB CBS3aH C
ONpE/ICICHUEM BAaIIOTHI CyJaM CIIElyeT pa3inyarh BAIIOTY, B KOTOPOW JACHEKHOE
00513aTEICTBO BBIPAKEHO, U BAIOTY B KOTOPOW JIEHEKHOE 00S3aTEIHCTBO JOJKHO
OBITH UCIIOJIHEHO.

OOpamasch K TpPaXJTaHCKOMY TIpaBy, MbI 3HAaeM, 4YTO BAJIOTOW J0JTa M
BAJIIOTOM IUJIaTeXa sBIseTCA pyOJib, HO HE CTOMUT 3a0bIBaTh, YTO B JCHEKHOE
00513aT€JILCTBO MOXKET OBITh NPEAYCMOTPEHO U B WHOCTPAHHOM BaJIlOTE WU B
YCJIOBHBIX JICHEKHBIX €AMHUIAxX (BajtoTa noira) [3].

Heobxoaumo pa3paboraTh Ha 3aKOHOJATEIBHOM YpPOBHE KOMILUIEKC Mep
OTIEPAaTUBHOTO BO3JCHCTBUS MPU YIpO3e HAPYIICHUS 00s13aTEIhCTB, KOTOPHIA OyaeT
MPUMEHSITCS Ha CTaJANH OCYIIECTBICHUS (UCTIOTHEHUS) 00s3aTeNIbCTBRA.

N Bo3Bpaiasch K OJHOMY M3 BOMPOCOB MO JTOOPOCOBECTHOCTh HCIIOJHEHUS

JACHCKHBIX O6$1321T€J'IBCTB, Ha 3aKOHOJATCJIbHOM YPOBHC HGO6XOI[I/IMO npca0CTaBUTb



IPaBO CyJaM OTKa3blBaTh B YJIOBJIETBOPCHHHM HWCKOBBIX TPEOOBAHWM JHILy, €CIH
cynoM OyneT yCTaHOBJIICHO, YTO JIMIIO0 JIEHCTBOBAIO WCXOMAS HE W3 MPHUHIIUIIOB
JT0OPOCOBECTHOCTH.

Takoe 3aKoHOIATETHHOE 3aKPETUICHHE COBOKYMHOCTH MEpP MO 00ECIEeUeHHUIO
UCTIOJTHEHHsI 0053aTeIbCTB MO3BOJSET CTOPOHAM O0ECHEUHTh 3aIUTy CBOUX TPaB U
WHTEPECOB HA BCEX CTAAMSIX HCIIOTHEHHS JCHEKHBIX 00s3aTEIhCTB U CBOCBPEMEHHO
BMEIIATECA B MPOIECC  HUCIOJNHEHUS NS yperyJMpOBaHUS  BO3HHUKIITUX

HEMPCABUACHHBIX 00CTOSITENILCTB.
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