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MCIKAYHAPOIHOC YaCTHOC IIPpaBO

MHO0KeCTBEHHOCTD IOJAX0JA0B K H3YYCHHUIO NIOHATHA «KTPAKIAAHCKOC

NMPaBOOTHOIICHUEC

AHHOTaumMs. B mnpencraBinsieMoll HaydyHOW cTatbe OyAyT PacCMOTPEHBI
HauOoyiee  pAacOpOCTPAHEHHBIE  MOAXOAbl K  HM3YYECHHIO  Tpa)kJAaHCKOIO
NPABOOTHOIICHUS] KaK OJHOTO W3 (yHIaMEHTAIbHBIX  SBJICHUNA TPaKITaHCKO-
IPaBOBOM HayKH. 371eCh ke OyAeT MpoBeJeH aHanu3 3Tux Teopuid. [locne yero OyayT
CIeNaHbl OMNpPEACICHHBIE BBIBOJABl OTHOCUTEIBHO HX TEOPETUKO-IPAKTUYECKOM
3HAYUMOCTH.

KiaroueBble  caoBa:  HOpMa  IPaXIAHCKOrO  IpaBa,  I'PaKIaHCKOE
IPABOOTHOIIICHHUE, CYOBEKT MPABOOTHOIICHUS, CYOBEKTUBHOE MPABO, IOPUIUYECKAS

06HSaHHOCTL, PaBCHCTBO, aBTOHOMM: BOJIH.

AKTyanpHasi HayyHas JIATEpaTypa HACYUTHIBAET I€JI0€  MHOXKECTBO
OTpe/IeJICHUI TaKoro MoHsATHsI, Kak «['paxkaaHckoe mpaBooTHouieHue». Kyna Goee
IIOJIHOE, JIOTMYECKH 3aBEPIICHHOE U IOPUIUYECKHM TPaMOTHOE ONpPEAECICHUE
MPUBEICHHOTO TEPMHUHA JIAET HAM HBIHE JICMCTBYIOIIEE 3aKOHOAATEIIBCTBO, 8 UMEHHO
nocneausds penakuus cratbu 2 'K PO. B cooTBeTCTBUU C COAEpKAHUEM JaHHOU
CTaTbu  TPAXKIAHCKOE  IIPABOOTHOILICHHWE  MOXKHO  OXapakTepu3OBaTb  Kak
0OIIIECTBEHHOE MMYIIECTBEHHOE WJIM JIMYHOE HEWMYIIECTBEHHOE OTHOIICHUE,
YPEryJaMpOBaHHOE HOPMaMM TIPa)XJaHCKOTO IIpaBa, a TaKXe OCHOBAHHOE Ha
PAaBEHCTBE, ABTOHOMHMH BOJM W HMMYIIECTBEHHOM CaMOCTOSTEIbHOCTH €ro

YYaCTHHKOB [1].



Ho Bcernma nu rpaxaaHCKO-IIPaBOBOE OTHOILICHUE OINPEIEIIOCh UMEHHO TaK,
Kak ObpuT0 mpezactanieHo Beimie? Koneuno ke, Her. [Ipexie uem 3To omnpezaesieHue
JIOIIJIO JIO HAIIIMX JHEH B TaKOM, y>K€ MPUBBIYHOM JJI HAC BUJE, €T0 MEePBO3JaHHbIN
BU/I IIpETEPIIET MHOKECTBO U3MEHEHHUI.

[Ipexxne Bcero, 3T0 00YCIOBICHO TEM, YTO COBPEMEHHAs IOpUIMYECKas HAyKa,
B YaCTHOCTH, B c(epe TpaKIaHCKO-TIPABOBOTO PETYIMPOBAHUS, HE CTOUT HA MECTE.
Tak, ¢ KaXIplM JHEM HayKa COBPEMEHHOI'O0 OTE€UECTBEHHOI'O I'PakJAaHCKOIrO MpaBa
pa3BuBaeTCsi Bce Oojiee aKTUBHO, YTO OOBSCHAETCS B IMEPBYK OuYepe.lb
JTUHAMUYHOCTBIO TpaxaaHcKoro ooimiectBa. ColuanbHOE OOIIECTBO HEMPEPHIBHO
pa3BUBAETCS, BUIOU3MEHSIETCS, a MOTOMY TpeOyeT JaibHeHIel MoAepHU3AINH
JEUCTBYIOIIETO TPAXKJAAHCKOTO 3aKOHOJATENIbCTBA PAa3BUBAIOIIETOCS IPABOBOIO
rocygapctBa. Ho wmonepuusammu TpeOyeT HE TOJBKO JIHINb TPAKITAHCKOE
3aKOHOJIATEIBCTBO, HO U cama I'pa)xJIaHCKO-TpaBoBas HayuHas chepa [5].

NmMeHHO 1OATOMY BBIJAIOIIMECS HAYYHBIC JIESATENIH, IOPUCTBI U IPaBOBEJIbI
Bcerjga oOpamanu oco0oe BHUMaHWE Ha HauOoliee aKTyallbHBIE BOMPOCHI,
Kacarouyecs: JaHHOTO MPaBOBOI0 MHCTUTYTA. BhiiBUraeMble UMH TEOPUHU B YEM-TO
CXOJWINCh, @ B 4YEM-TO ObUIM W TPSIMO MPOTHUBOMOJOXHBIMU. B momckax Tak
Ha3bIBAEMOM «HUCTUHBD», WM KOHCEHCyCa, MPOBOJUIIOCH HEMAJO HAyYHbBIX
TUCKYCCUHM, OOCYXIIEHWW, a TMOpPOM W CaMbIX HACTOSIIUX CHOpoB. M numb B
pe3ynbTaTe, He MOOOKCHh JTOTO CJIOBA, MHOTOBEKOBOTO CTAHOBJIEHHS MBI CMOTJIH
MOJYyYUTh COBPEMEHHOE, «KOMIUIEKCHOE», TOYHOE, HPUIUYECKH TIPaMOTHOE,
TEOPETUYECKH OOOCHOBAaHHOE, a BMECT€ C TEM H TPAKTUYCCKH JIOKA3aHHOE
omnpenesicHHe TMOHATHS «l'paKJaHCKOE MpPaBOOTHOLIEHUE». PaccMOTpUM  3TOT
MOMEHT 0oJiee Mo IpOOHO.

HNrak, ocoObIM H, TMOXadyd, BaXHEHWIIMM BHJIOM U3 BCEX IIPABOBBIX
OTHOUIECHUH B Pa3BUBAIOLIEMCS JJIEMOKPATHUYECKOM rOCY1apCTBE, KOTOpoe Oa3upyercs
HAa PBIHOYHOM SKOHOMMKE, BIIOJHE OOOCHOBAHHO CUMTAIOTCS TpaXkKJIaHCKUE
NpaBOOTHOWIEHUS. VIMEHHO TrpaXIaHCKHUE MPaBOOTHOILICHHS  CIy»KaT TEM

(I)YHI[aMeHTOM, Ha KOTOPOM BIIOCJICACTBHUU CTPOUTCA UCTHUHHAA ACMOKpPATHUA, 4aCTHOC



npeANpPUHUMATENLCTBO, CBOOO/Ia TMYHOCTH, MIpaBa U 3aKOHHbIE MHTEPECHl YeIOBEKa
u rpaxaanuHa. M Tomy ectb cBoe 00bSICHEHHE.

Tak, B Hacrodmiee BpeMs caMo TmoHsATue «lIpaBooTHOIIEHME» BCE wYalle
HA3bIBAIOT OJHOM W3 (PyHIaMEHTaJIbHBIX KaTeropwii Bced Teopuu mpaBa. Ho Bcem
U3BECTEH M TOT (pakT, 4TO oOIIasi Teopus MPaBOOTHOIIEHUS OEpeT CBOE MCKOHHOE
Hayajl0 MMEHHO B HAayKe TpaXKJaHCKOro mnpasa. BoT mouemy u mo ceil JACHb
KOJIOCCAJIbHOE YHCIIO BCEBO3MOXKHBIX MOHOTpauii, cTaTeil M MPOYNX TEOPETUIECCKUX
HAay4YHBIX TPYJOB MOCBAIIAIOTCS HE BCEMY MHCTUTYTY MPABOOTHOIIEHUN B IIEJIOM, a
KOHKPETHO T'paXJIaHCKUM IMPaBOOTHOIIEHUAM. OJHAKO MEpBOHAYAIBHBIM U, MOXKHO
CKa3aTh, OCHOBOIIOJIATAIONIMNA BKJIaJ B pa3pabOTKy TEOpUU MPABOBOI'O OTHOILIECHUS
OBbLT BHECEH TAKUMU COBETCKUMH y4yeHbIMU, Kak: M.M. Arapkos, H.I'. Anekcanpos,
C.C. Anexkcees, C.H. bparycse, JI.M. I'eaxun, B.C. Em, O.C. Nodde, C.®. KeuekpbsH,
O.A. KpacaBuukoB, E.SI. MorosunoBkep, B.Il. Mo3zonun, A.I'. IleB3nep, B.H.
IIpotacoB, B.A. Tapxos, IO.I'. Tkauenko, FO.K. Toncroii, E.A. ®neitmui, P.O.
Xandwuna, B.®. Sxosines.

Crona xe oTHocaT u Takue dhamuimi, kak: [1.d. Enucelikun, H.b. 3elinep, B.b.
Ucakos, A. Kneiinman, E.A. Kpamenunnuko, H.A. Yeunna, B.H. IIlernos, B.B.
SIpkoB.

UccnenoBanre npoOAeMaTUKU OTACIBHO B3ATHIX AacCHEKTOB TI'PaXIaHCKOTO
npaBa W IMPaBOBOr0O OTHOILIECHHMS MPOBOJMIOCH TaKMMU aBTopamH, Kak: B.B.
Butpsuckuii, b.M. INonrano, I0.W. I'pesuos, B.II. I'pubanos, JI.O. KpacaBuukoga,
O.10. CkBopuos, B.II. IllaxmaTos.

HakoHell, KOHKpETHbIE MPOLECCyabHbIE BOMPOCHI ObUIM PACCMOTPEHBI B
paboTe TakuX ydeHbIX-TpoleccyanuctoB, kak: M.A. ['ypsuu, H.I'. Enucees, B.M.
Kyiikos, C.K. 3araitnoBa, K.1. Komuccapos, FO.K. Ocunos, M.C. IIlakapsia, M.K.
OxkoB.

beccnopHo, NpUBEICHHBI MHOM NEPEYECHb BBIJAIOIINXCS YYEHBIX-IIPABOBEIOB
HE sIBJIgeTCs ucuepnbiBaromuM. Ho nmake cpeau Ha3BaHHBIX MHOM BBIIIE HAYYHBIX

I[CHTCJICf/'I HE CYIICCTBOBAJIIO €AMHOTO MHCHHA OTHOCUTCIBHO IIPOUCXOXKACHUA U CYTH



IrPaXKIAaHCKOTO MPABOOTHOILCHUS, B pe3yJibTaTe YEro BOMPOC O JAHHOM MPABOBOM
WHCTUTYTE LEJbIMU JECATUIICTUSIMU HOCUJI TMCKYCCUOHHBIN XapakTep.

Tak, omHM aBTOpbHI, a TOYHEE CKa3aTh, UX OOJIBIIMHCTBO, MPUICPKUBAIOTCS
TOYKH 3pEHUS O TOM, YTO IMPABOBbIE OTHOIIECHUS — ATO peajbHbIC OOIIECCTBEHHBIC
OTHOIIICHHS, YPETyJIMPOBaHHBIE HOpMaMU TpaBa. B pe3ynbpTare mpsmMoro mpaBoBOIro
BO3/ICHCTBUS HA HUX OOIIECTBEHHBIC OTHOIICHUS MOCTENEHHO MTPHOOPETAIOT 0COOYIO
IpaBoBYIO (POpMy, a UX YYaCTHHUKHU IMOBCEMECTHO HAJCISAIOTCS CBOMMH 3aKOHHBIMH
IPKIAHCKUMH TpaBaMU M COOTBETCTBYIOIIUMHU IOPUJIUYECKUMU OOSI3aHHOCTSIMU,
MOJAKPEIJICHHBIMUA KOHKPETHBIMUA MEPaMH TOCYJapCTBEHHOTO MPUHYKICHHUS.

Jlpyrue aBTOpBI pacCMaTPUBAIOT MPABOOTHOIICHHMS KaK HEKYH HJICAIbHYIO
MOJICJIb TOBEACHUS CYOBEKTOB OOIIECTBEHHBIX OTHOIICHUM, MOCPEICTBOM YEr0 M
PETYIUPYIOTCST peajbHbIe OOINECTBEHHBIC OTHOIIECHUS MEXAy HuUMU. HWHbIMEU
CJIOBaMHU, MHEHHUS YYCHBIX-ITyOJMIIUCTOB B MPUBEACHHOM CIIy4ae CBOJATCS K TOMY,
YTO HOPMBI IIpaBa BO3ACHCTBYIOT Ha OOIIECTBEHHBIC OTHOIICHHUS HE MPSIMO, a Yepe3
«IIPOMEXKYTOYHOE 3BEHOY», KOTOPBIM U SABJISIIOTCS IPAaBOOTHOIIEHHS. OYEBUIHO, YTO C
NPEAJIOKEHHOW TOYKM 3PEHUs MPABOBBIC OTHOILICHUSI BUIATCS KakK HcalbHBIC
SIBJICHUSI, CO3/IaBaeMble HOpMaMHM JCHCTBYIOIIETO MpaBa [4].

O6a moxxoaa K m3ydaeMomy MOHTHIO «IIpaBOOTHOIIEHHE» MMENH IMOJTHOE
IpaBO Ha CYLIECTBOBaHUE TOrjAa, W, 00Jee TOro, UMEKT MECTO ObITh Jlake B JHU
COBpEMEHHOCTH. [10SICHIO 3TOT MOMEHT.

Tak, Bce 0€3 HMCKIIOUECHHUS MPABOBbIC MOHATUS M KOHCTPYKIUU JOBOJBHO
YCJIOBHBI, OTHOCUTENbHbI. OHHM TpPaBWIbHBI JIMIIb HACTOJbKO, HACKOJBKO OHU
CIIOCOOHBI  JIOTMYHO, a TJIABHOE, HEMPOTHUBOPEUUBO OOBSCHUTH Pa3IUYHBIC
MOBCEMECTHO BO3HHUKAIOIIUE SIBICHUSI IPABOBOM JIEHCTBUTEIHHOCTH.

CrnenoBarebHO, MBI MOXEM PAaCCMATPHUBATh NMPABOBOE OTHOLIEHUE HE TOJBKO
KaKk 0a30BYIO MPaBOBYIO (PopMy peanbHOTO OOIIECTBEHHOI'O OTHOIIEHHWS, HO M Kak
O0COOEHHYIO MPABOBYIO MOJIETh, HA KOTOPYI HEOOXOJAMMO OPHUEHTHUPOBATHCS BCEM
0e3 UCKITIOYEHNS YYaCTHUKAM OOIIECTBEHHBIX OTHOIIICHHH.

Omnako TyT HaM CTOMT OTMETUTH crheaytomiee. [Ipu mgr00oM mnoaxoae K

U3yYEHUIO MPAaBOOTHOMICHUS, OyAb TO TepBas HayyHas MO3WIUS WU XKE BTOpAsd,



HEJIB3s JIONYCKATh MOJMEHY OJHHMX MPAaBOBBIX MOHSITHUH IPYyTMMHU. 3a4acTylO0 HEUTO
nojgo0HOe HaOaeTcsl B JIUTEpaTrype, KOrjaa, K TMPUMEpPY, OJHH DJIEMEHTHI
IPaBOBOI'0 OTHOIICHUSI BBIACISIOTCS C MO3UILMM MPABOOTHOIICHUSI KAaK PEaIbHOTO
00IIIECTBEHHOT'O0 OTHOIIICHHS, B TO BPEMs KaK JIPyTHE — C MO3HUIIUU MPABOOTHOIICHHUSI
KaK HJIeaTbHOM MOJICIIH MOBEICHMSI.

Tem He MmeHee, KyJaa OoJiee JTOTUYHBIM, IO MOEMY MHEHHIO, TIPEACTaBISETCS
BCC-TaKH TPATUIIMOHHBIA IIOJAX0J K IIPABOOTHOIICHUIO KaK K OOIIECTBEHHOMY
OTHOIIICHUIO, YPETYJIUPOBAHHOMY HOpMaMHU IpaBa.

AprymMeHTUpOBaTh TakKOM BBIOOP MBI MOXEM IIyTEM IPE/CTaBICHUS
HEOCIIOPUMBIX TOCTOMHCTB JIAHHOW HAy4YHOH TMO3UIIMH, B CPABHCHUH C TOW HAy4YHOM
MO3UIIMEHN, KOTOpas paccMaTpUBAET IPABOOTHOIICHHE KaK HJCAIbHYI0 MOJCIb
MOBEJICHUsI ero CyOBeKTOB. B mepByto odepesib, 3TO JOCTYMHOCTh HAYYHON MO3UIIHH
JUIL €€ BOCHPUSATHS, MPOCTOTAa JJisg €€ TOHMMaHusi, a TakKe OTCYTCTBHUE
HEOOXOJMMOCTH pa3ACisiTh peajabHble OOIIECTBEHHbIC OTHOUIEHUS U UX MOJEJIbHBIC
KOHCTpYKIMU. BOT moueMy mocienHue penakiuu OoJblield YacTH OTKPBITHIX
MPaBOBBIX MCTOYHUKOB MPEJCTABIISIIOT HAIIEMy BHUMAHUIO TPaXKJaHCKO-TIPABOBOE
OTHOIIICHHE KaK OOIIMECTBEHHOE OTHOIICHHE, YPETYJIMPOBAHHOE TOJOKCHUSIMHU
rpakaaHckoro mpapa. Ilox  melicTBHEM  TakOro TMPaBOro  PEryJIHpOBaHUS
0OIlIECTBEHHOE OTHOIICHHE HUKYJa HE HCYE3aeT, OHO TOJbKO JIMIIb MNPUHUMAET
WHYIO0, TpaBoByl0O (opMy, B TO BpeMs KaK €ro yYacTHUKH HaACISIIOTCS
IPAKIAHCKUMH CYOBEKTUBHBIMU TpaBaMU U HOPUJAMYECKUMH OOSI3aHHOCTSMH,
KOTOPBIE MPU 3TOM MOJKPEIUISIOTCS HEOOXOJUMBIMH MEpPaMHu TOCYAapCTBEHHOIO
NPUHYXKIEHUs [2].

Ho w©e crour 3abpBaTh O TOM, 4YTO, Ja)K€ OCTaBasICh OOIICCTBCHHLIM
OTHOIIIEHUEM, T'PAXK/IAHCKOE MTPABOOTHOIIICHUE BCET/Ia ABISETCS OTHOIICHUEM MEXITY
JIOJIbBMM M HHUKaK HE MOJXKET paccMaTpHBAThCS KaK OTHOIIEHHE CyObheKTa IpaBa K
BEILY UJK, TeM 00Jiee, KaK OTHOLIEHHUE MEX/y BEIllaMH.

Kpome TOro, rpaxIaHCKO-IPAaBOBOE  OTHOIIEHHE KaK  OTHOIICHHUE

OOIIECTBEHHOE BCErJa HOCUT BOJIEBOW XapakTep, 4YTO TaKkKe CIeIyeT U3



paccMaTpruBaEMON HAMHM Hay4YHOU Mo3unuu. [IposiBisieTcst OH, KaK MpaBUIIo, JBOSKAM
obpazom.

Bo-nepBbiX, BO BceX HOpMax, (GOPMUPYIOIIUX U PETYIUPYIOMINX I'PaKIAHCKUE
IIPABOOTHOIICHMSI, BBIPAYKAETCS TOCYJIApPCTBEHHAs BOJIA, Kak Obl HaIpaBisioNIas
peanbHble 0011IeCTBEHHbIE OTHOILIIEHUSI B HEOOX0JUMOE IMPABOBOE «PYCIIO».

Bo-BTOpBIX, NIpaBOBbIE OTHOUIEHUS BCErJa CTPOSATCA Ha BOJE CaMUX
YYaCTHUKOB TAaKOBBIX, BE€Ib MOAABIAIONIEE OOJBIIMHCTBO MPABOOTHOLICHUIA
BO3HUKAET HAa OCHOBAHUM BOJU CYOBEKTOB, BCTYMAIOIIMX, K HpUMEpPY, B IpaBa
HACJIEI0BaHUS WJIW 3AKJIFOYAKOIIUX CIAEIKH.

B Tex ke rpaxaaHCKuMX IPaBOOTHOIIEHUSX, KOTOPBIE BO3HUKAIOT MOMUMO
BOJIM UX YYaCTHUKOB, HAllpUMEp, B CIy4dasX MPUYMHEHUS JIUIY BHEJOTOBOPHOIO
BpEAa, BOJIEBOM XapakTep NPABOOTHOIICHMS NPOSBISIETCS YK€ B Ipolecce
OCYILIECTBJIIEHUSI BO3ZHUKIIMX B PE3YJbTATE JEJIMKTA IMPAaB U COOTBETCTBYIOIIMX MM
obsi3aHHOCTEH [3].

Takum oOpa3oM, TrpaKAaHCKOE MPaBOOTHOLIEHHWE — TMPEXJIE BCEro
OOLIECTBEHHOE  OTHOUIEHUE,  YPEryJUpOBAHHOE  AKTyaJbHBIMHM  HOpPMaMu
rpaXkIaHCKOTo TpaBa. [Ipu 3TOM €ro riiaBHbIM OTIWYUTEIbHBIM MPU3HAKOM BCETJa
CIIyKUT HAJIMYUE BOJIM PABHBIX MEXIYy cCO00i cyOBbeKTOB mpaBooTHOIIeHus. U naxe
ecnd OpaTb BO BHHMAaHHE BTOPYHO HAy4HYI MO3ULUIO, T[J€ TPaxkIaHCKOE
IPABOOTHOILIEHHE PAaCCMaTPUBAETCA KaK HEKas WJAealbHas MOJENb, OTMEYEHHBIE
XapaKTepHbIE YepThl OyAYT MPOCMATPUBATHCS U B JAHHOM Clly4ae, Be/lb BCE TOM XKe
OCHOBOW OyAyT B3aMMOJCHCTBYIOIIME MEXAY CO00il CyOBEKTbl MU HOPMBI IIpaBa,

PEryJIUpPYIOIIKE UX TIOBEJICHUE U B3aUMOJCHCTBUE APYT C JIPYTOM.
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