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ITpo0JsieMBbl HMYLIECTBEHHBIX OTHOLICHUH CyNIPYroB (OBIBIIMX CYIIPYIOB)

AnHoTanusa. CTaTUCTHKA MOKA3bIBAET, YTO MPOLIEHT JOOPAaYHBIX JOTOBOPOB
B Poccum HeBenuk. Ilpobnema BO3HHMKaeT IO3Ke, Koraa Opak pacTopraercs Hu
BO3HUKAIOT TaKHUE MOCIEACTBUS, KaK pas3/ieda OOMmero MMyImiecTBa CynpyroB. TOT
BOIIPOC MOXHO PELIMTH U JI0 CyAda IIyTeM 3aKJIUYE€HHUs OpayHOro JOroBopa, JIU0O
IMyTEeM 3aKJIFOUYCHUS] COMIAIICHHS O pa3feliec UMYNIIECTBa, JIMOO MyTeM oOpaIieHus
B Cyd mo paszaeny umyuiectBa. OmHakKo ¢ BOOPOCOM O 3aKJIIOUYEHUU OpavyHOro
JIOTOBOpa A0 Opaka CTaJIKuBaeTCsl HEOOJBIIIOe KOJTMYECTBO TTap B Hallei ctpane. B
JTaHHOW CTaThe PACKPBHIBACTCS CYTh MPOOJEMBI, IOPUINUECKOE 3aKPEIICHUE ITUX
OTHONIICHUH, a TakKe HMYMIIECTBEHHBIE  NPABOOTHOIIECHUS  CYNpPYIOB,
BO3HHUKAIOIIHE BO BpeMsl Opaka U MOCie ero pacTOPKEHHUSI.

KiarwueBble cioBa: lMmylecTBEeHHbIE OTHOIIECHUS, pa3desl HMYIIEeCcTBa
CyNpyTroB, COBMECTHasi COOCTBEHHOCTbh, 3aKOHHBII PEKUM HUMYIIECTBAa CYyNpPYyIroB,
OpayHBI TOTOBOp, COIVIAIIIEHHWE O pas3jfiejie UMYIIECTBAa CyIpPYTrOB, MpPEKpaIieHue

CEMEUHBIX OTHOIIIEHUM.

CemeliHOE€ MPABO PETYIUPYET BOOPOCHI OTHOUIEHUW, KOTOPHIE BO3HUKAIOT
nmocje 3akjoueHusi Opaka. MHoOrue wu3 3TUX OTHOIIEHUN HE SIBISIIOTCS
nuMyliecTBeHHbIMU. JIt000BBH, Opak, B3aUMHOE YBa)X€HHUE, JIOBEpUE, JUYHAs
cBOOOIa, CEMEMHOE BOCIIMTAaHHE, JIFOOOBL M OTBETCTBEHHOCTH OTHOCSTCS K
HEeMaTepuaJibHbIM OTHOUIeHUs M. OpHako Opak, KOHEYHO, TMOPOXKIaeT U
WMYIIECTBEHHbIE OTHOIICHUSI, TaKHWe€ KaK COBMECTHOE o0O0Iee HMYIIECTBO,
00s13aHHOCTH coJiepKaTh u MOAJIEP)KUBATh MaTepuaaIbHO CBOUX
HECOBEPIICHHOJETHUX AETEM.

PerynupoBanne  HMMyIIECTBEHHBIX  OTHOIIEHWN  MEXIy  Cynpyramu



OCYLIECTBISAECTCI HE TOJBKO HOPMaMHM CEMEWHOI0 TMpaBa, HO W BHEUIHEM
MOBEJACHUEM CYIIPYrOB, POJAMUTENIEM U JeTeil, KOTOpoe OrpaHuyeHo cdepoit
WMYIIECTBEHHBIX OTHOWIEHWM. B TpaBOBOM peryaupoBaHUU HUMYIIECTBEHHBIX
OTHOIIIEHUW CynpyroB OyIyT TNPUMEHSTHCS MPABOBBIE HOPMBI U KOPUAUYECKUE
JIEUCTBUSI KOMIIETEHTHBIX OPraHOB U JIMI, HEOOXOJUMBIC JUISI HAaJJIEXKAIEro
OCYILIECTBJICHUS 3TUX HOPM. [ IpOM3BOAHBIE HOPMBI CEMENHOTO MpaBa KACAIOTCS HE
TOJIBKO HOPM MOBEJECHUS, CBSI3aHHBIX C OpaBaMu U CBOOOJaMH, HO HU C
00s13aHHOCTSIMU, TTOJTHOMOYHUSIMU U CPEACTBAMU MPABOBOU 3aIIUTHI.

B oOTHOmEHWM UWMYLIECTBEHHBIX IIPpaB BHYTPU CEMbH, DJIABHYIO
COOTBETCTBYIOIIYIO POJIb UT'PAET B3aUMOCBS3b MEXIAY NpaBaMHu U OOSI3aHHOCTSIMU
CYIIPYTOB, POOAUTEISIMHU U J€TbMHU B KOHTEKCTE IOPUANYECKOTO MpocTpaHcTBa [1].

Bbpak kak coumanbHas (popma OTHOIIEHUH OCHOBAH Ha B3aMMOOTHOUICHUSX
MEXIAY MYX4YMHON M >XeHMHOU. [lo BcTymnenuio B Opak Kaxkjasi U3 CTOPOH
HAJICJISIETCSl OMpPEACIICHHBIM O00bEMOM IMpaB U OOSA3aHHOCTEM, YTO U COCTaBJISIET
COJZIEpKaHUE dTUX OTHOIICHUM.

Hayunoe cooO1iecTBO BbIAEHSET Opak, KaKk OJHO U3 CIOXKHBIX B CEMEHHOM
npaBe [4]. OagHako BCe 3TO CBSI3aHO C TE€M, UTO Opak caM IO ce0e€ COCTOUT M3
MHOKECTBA NPABOOTHOLICHUU. ITO Y JIMYHBIE OTHOILIECHUS CYINPYroB, U BOOPOCHI
COAEPIKAHUS NETEU, a TAKKE BOMNPOCHI OTHOCUTEIBLHO CEMEMHOTO UMYIIIECTBA.

OTnuuuTenbHOM  OCOOEHHOCTBHIO Opaka OT OCTaJbHBIX CEMEWHBIX
OTHOIIIEHUN SBISETCSl corylachue 0OOOUX CTOPOH AJsl CO3[aHUS CEMbHU, IPUUYEM Ha
9TO BJIUSIET MHOXECTBO (dakTopoB. HMcTopuuecku OPUHATO CUYUTATh, YTO
JIABHBIMU U3 HUX SBJISIFOTCS: PEJIUTHO3HbIC, HAIIMOHAJIBHBIE U MaTepUaJibHbIC [S].

B m1000BHBIX OTHOLICHUSX JIIOJIM PEJIKO 3aJyMBIBAIOTCS O MaTepuaJibHOU
CTOpOHE Opaka, OJIHAKO BCTYIHMB B 3TH OTHOIICHUS HEPEIKO pa3ded UMYIIecTBa
kacaeTcsa U ux. CTaTUCTHKa MOKAa3bIBAET, YTO B IEPBBIE HECKOJIBKO JeT Opaka
pa3Boautcs 67% ceMeMHBIX map, U BMECTE€ C OTHM BO3HHUKAIOT ITPOOJIEMBI C
pas3zieioM COBMECTHO HAXHUTOro mmymiectBa [7]. IMEHHO B TakWe MOMEHTHI
Ba)XHBIM pelIeHueM OyZeT 0OpaTUTHCA 3a FOPUAUYECKUMH YCIIyraMu 110 BOMpocam
O pacTOpKEeHUU Opaka U O pa3Aeiic COBMECTHO HAKUTOTO UMYIIECTBA.

EcrecTtBeHHO KoOrma ojHa CTOpOHa MNOCJICHAIIPABJICHHO HapymacT IIpaBa



npyroro cymnpyra, to oH (Mcren) momkeH oOpaTUThCS B CyI JJISL TPUHSITHUS
OMpeaeseHHbIX Mep oTHocuTeabHO OTBerunka. B pganHom ciyyae meramu
BO3JICMCTBUSI MOTYT OBITh KaK HCHOJIHEHUE CBOUX OOSI3aHHOCTEH, Takue Kak
ymjiatTa aJlJMMEHTOB Ha COAEpKaHUE HECOBEPIICHHOJIETHEr0 peOeHKa W
poauTeneil, TaKk M BOCCTAHOBIIEHHWE HapylleHHoro npaBa HMcrtua. Bce HOpMBI
3aKpeIUIeHbl B CEMEHWHOM 3aKOHOJATEIbCTBE W MpEeAHA3HAUYCHBbl JJIsl 3allUThI
HapyIlIEHHBIX PaB.

Hamnpumep, crarbu 30 (nm.4-5), 38-39, 48-50, 66, 67 CeMeilHOTO KOJEKCa
P® (nanee — CK P®) omnpenensitoT npoieaypy npusHaHus mpaB; ctatbu 26, 30,
44, 52,72, 76 nazBanHoro Konekca onpenensroT npoueaypy BOCCTAaHOBIICHUS
HapylieHHbIX npaB. B paspene I (1. 7, 8 u 9) Cemeiinoro konekca P Takxke
onpeaeseHbl MpaBa U O0SI3aHHOCTHU CYINPYroOB, KAacalOIUECcs UX UMYIIECTBEHHBIX
OTHOIIIEHUM M OTBETCTBEHHOCTH MO oOOs3arenbcTBaM. lIlpu »ToM mpu pasjgene
WMYIIECTBA CyNIPYrOB €CTh BCE-TAKU HECKOJILKO OCOOEHHOCTEM.

ComnacHo cratesim 38 u 39 CemeiitHoro xkoaekca Poccuiickont denepanuuu
paszziea CynopyroB MOXET MPOUCXOAUTHh TOJIbKO OTHOCHUTEIBHO UX OOIero
HaXXUTOTO HUMYIIECTBA BO BpeMsi Opaka, 3akiroueHHoro B opraHax 3AI'C. K
0o01IeMy HMYIIECTBY OTHOCSTCS TaK>Ke JEHEXKHBbIE CPEICTBa, MOJyYeHHbIE 0€3
1IEJIEBOTO Ha3HaueHWs (Hampumep, MaTepUHCKUM Kanutana), o0 3TomM rinacut 34
cratbsi CK PO [2].

Kpome TOro, BC€ HMYyIHIECTBO KOTOpPOE€ OBLIO IPHUOOPETEHO OJHUM U3
CYIpYyTroB 10 3aKJIOUEHUsl Opaka, Jla’kKe €CJIM OHHU YK€ BCTYNUJIU B COXKUTEILCTBO,
a Tak)X€ UMYIECTBO, MOJYYEHHOE B Jap U MO HACJEACTBY, HE SIBISIIOTCS OOIIUM
nuMyniectBsoM cynpyrosn. (cT. 36 CK PD)

Kak yxe roBopuioCh paHee, MATEPUHCKUW KamuTall pa3ieily MexIy
CylipyraMu H€ MOJUJICKUT, TAaK KaKk UMEET 1IeJIEBO€ Ha3HAYE€HHUE, B TO K& BpeMs B
cliydyae MpUOOpPETEeHUSI HEABUKUMOTO UMYIIIECTBA C MUCHOJBL30BAHUEM YKa3aHHBIX
CpEJ/ICTB, AE€TU OyAyT NpHU3HABATHCS COOCTBEHHUKAMU OIPEACICHHBIX AOJIE Ha
3TOT OOBEKT.

B nanHoMm ciyuyae yka3zaHHBIA OOBEKT OyJIE€T MOJIJIeKATh pa3J/iesly, HO TOJIBKO
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Me€pax roCyAapCTBEHHOU NOAJAEPKKU CEMEN, UMEIOIIUX JIETEN.

['oBOps 0 IEHEXHBIX CPENICTBAX CYNpyroB, MOXKHO 3aMETUTh Cllydyau, Korja
CYINpyTrd BHOCSIT Ha BKJaJ peO€HKa COBMECTHBIEC JIE€HBI'M, OJHAKO OHHU TaKXE HE
OyyT YYUTHIBATHCSI MPU pa3Aeiic UMYIIECTBa C YYETOM TOTO, YTO COOCTBEHHUKOM
yKa3aHHBIX CPeACTB OyaeT peOeHOK.

OnHoM U3 0COOEHHBIX CTaTel CEMEMHOIro 3aKOHOIaTeIbCTBA MOYKHO Ha3BaTh
39 crarpro CK P®. B Hel TroOBOPUTCS, 4TO Cyd MOXET OTCTYIIMTH OT PABEHCTBA
CTOPOH npu pazzaene UMYIIECTBA. Tak, YUUTHIBAs WHTEPECHI
HECOBEPUICHHOJIETHUX AeTeH WJIM 3/I0pPOBbE€ OAHOW W3 CTOPOH, WM JPyrue He
3aBUCAIINE OT CTOPOHBI OOCTOSITENILCTBA, KOTOPHIE MEMIAIOT €M OCYIIECTBISTH
TPYAOBYIO AESTEIBHOCTh M MOJydYaTh AOXOMA, Cy/l OTCTyHaeT OT paBEHCTBa IpH
pazjiene UMylIecTBa U OOOCHOBBIBAET B PEIICHUU YKa3aHHBIE JIOBOJIbI.

Ecnu oOpaTtuTh BHHUMaHME Ha UMYIIECTBEHHbIC IIPAaBOOTHOIICHUS B
TPpa’kJaHCKOM 3aKOHOJIaT€JIbCTBE, MOXXHO OTMETHUTH €IlIe OJHY OCOOCHHOCTH
paznena umyiiectBa. CpoK HCKOBOM JaBHOCTH MO YKa3aHHBIM TpPeOOBaHUSIM
HauYMHAEeT T€Yb HE C MOMEHTa pacTOp:KeHHUs Opaka, a ¢ MOMEHTa, Korja JIMIO
y3HaJ0 0 HapyuieHuu cBoux mpas. (¢T. 200 'K PD) [6].

B PoccuiickoM 3aKOHOAATENBCTBE 3aKPEIUIEHO €II€ OAHO pPEIICHUE
yKa3aHHOUW mpoOjeMbl — comalleHue O paszjelie umyilectBa. He BceM mronsim
W3BECTHO, YTO COIJIAIIEHNE MOXET OBITh 3aK/IIOYEHO KaK BO Bpems Opaka, Tak U
Mmocje, U B HACTOSIIEE BpeMsi OHO CUHMTAeTCs O0ojee NPUOPUTETHBIM HaApPSIAY C
CYZI€OHBIM ITPOLIECCOM.

B Ttakux comnameHusx o0s3aTelbHbBIM TpeOoBaHUEM OyIeT yKa3zaHue
MOJHOTO CHHCKAa MMYIIECTBA, €ro OIleHKa (MpU COoMlachu), MOPSAAOK paziena, a
TaKKe APYyTHUe yCIOBUS NEpeIadu UMYIIECTBA MEX Ay CTOpoHamHu [3].

EctecTBeHHBIM yCIOBHEM 3aKJIIOYEHHUSI TaKOTO COIVIAIIICHUS SIBIISIETCS
JTOOPOBOJBHOCTh U COTJIACHME€ CTOPOH, MO3TOMY TaK Ba)XXHO, YTOOBI OHO OBLIO
HOTapuajlbHO YAOCTOBEPEHO HOTAPUYCOM.

Kpome Toro, takoe cormaimieHue HE JOJKHO YIIEMJISITh IpaBa JeTel U
OHOTO U3 poauTesnei. B mpoTUBHOM ciiyyae, JaHHOE COIJIAIlIEHHUE MOXKET ObITh
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I[TonBoass WTOr BCEMY BBIIIECKA3aHHOMY, MOXKHO CJi€JIaTb BBIBOJ, 4YTO
HUMYIIECTBEHHbIE  OTHOIIEHHUSA  MEXJAYy  CynopyramMu  SBJISIFOTCSI  Ba)KHOM
COCTaBJISIIOLIEH CEMEWHBIX OTHOIIEHUWW W MOrYT BIIMSITH Ha CTAOUIBHOCTH U
Onaronosiyune ceMbu. OHHM MOTYT pPEryjJupoBaTbCid 3aKOHOAATEIBCTBOM U
COHeUAJIbHBIMU JOrOBOPaMH, YTO IIOMOTaeT YCTAaHOBUTH SICHbIE MpaBUiIa U
oOs;3arenbcTBa JUIE 00€MX CTOpOH. BHEMIHUN KOHTPOJIbL CO CTOPOHBI CYyAEOHOU
CUCTEMBI MU CHY>KObBlI CyaeOHBIX NMPUCTABOB MOXKET ObITh NPUMEHEH B Cilydae
HEHCHOJHEHUSI UMYIIECTBEHHBIX 003aTeIbCTB OJHOM U3 CTOPOH. [loaTOMy BaykHO
oOpaTUTh BHUMaHHWE Ha MOPABOBBIE ACHEKThl HMMYIIECTBEHHBIX OTHOLIEHUW U
YYUTBIBaTh UX NPU OPUHATUU PEIICHUN B CEMbE.

CrnenoBareabHO, MMYILIECTBEHHBIE  OTHOLIEHUS  MEXAYy  Cylpyramu
COOTBETCTBYIOT KPUTEPHUSIM, IO KOTOPHIM OOIIECTBEHHBIE OTHOLIEHUSI MOANAAAI0T
nojJ IipaBoBO€ peryiaupoBaHue. KOH(IUKTHI, BO3HUKAIOLIME B CBSI3U C 3TUMHU
OTHOLIEHUSIMU, MOTYT OBITh PEUIEHbl U NPEAOTBPALICHBl ITyTEM 3aKIIOYEHUS
OpadyHOro AOroBOpa 10 BCTYIUIEHUsS B OpakK WM BO BPEMSI €ro CylIECTBOBaHUS.
Bo3moxHOCTE 3akitodyaTh TaKHW€ JOrOBOpPHI Oblla BIIEPBbIE YIIOMSIHyTa B
I'paxxnanckom konekce PD B 1994 rony, a 3aTreM OHM IOIYYMIIM OTACIBHYIO IJIaBY
B CemeitHoM koaekce PD B 1996 roxay.

B OynymeMm, BO3MOXHO, B pe3yJibTaT€ BO3HUKHOBEHHS CIIOPOB, JIFOJIM BCE
yaiie OyAayT oOpamiarbcs 3a 3aKJIIOYEHHUEM OpadyHOTo JOroBOopa, 4TO ITOMOXKET
ObICTpee pa3pelars UMYIIECTBEHHbIE CIIOPBI MEXAY cynpyramu. Ilpu npunaTtuu
TAKOTI'0 PELIEHUs], 3aKJII0UYEHUE OpaqyHOTO JOTroBOpa A0 CBAJILOBI MU YK€ BOBpEMS,
BO3MOXXHO TOJIBKO C IIOMOIIBIO HOTapuyca. Tak MMEHHO HOTapUyC MHOACKaXKET
Kakue yCJIOBHS Jy4Yllle BKJIIOYUTH B JIOTOBOP, KaK ONPEACIUTh PEXHUM OOmIeH
JI0JIEBOM COOCTBEHHOCTH, IIpaBa M OOS3aHHOCTH CYINPYIOB, PACXOAbI KaXXJOU U3
CTOPOH. YCIOBHSI, HE€ HMEIOIIME OTHOIIEHHWE K HMMYIIECTBEHHBIM CIIOpaM,
BKJIIOUEHbl B comjianieHue He Oyayr. Hapymenuwe 3akoHoAareabcTBa IIpHU
3aKJIIOYEHUM TaKOro COIVIall€HWE BJEYET IMpU3HAHHME OpayHOro JI0roBopa
HEJIEMCTBUTEIbHBIM B Cy1€OHOM MOPSIIKE.

[lo oOmiemy coriacuro, CTOPOHBI MOTYT HW3MEHUTh WM PaCTOPTHYTH

Opaunblii noroBop. B Hacrtosiiee Bpemsi CylIecTBYyeT pa3HooOpa3ue crnocoOOoB



paszpelieHuss npodjaeM UMYIIECTBEHHBIX IMpaB MEXJYy Cynopyramu, U s oOoux
CYIpYyroB Ba)XHO TIPaBUJILHO O(QOPMUTH CBOM HUMYIIECTBEHHBIE IIpaBa U
00s13aHHOCTH B COOTBETCTBHUM C JIEUCTBYIOIIUM 3aKOHOIATEJIHLCTBOM [3].

Tem He MeHee, clieAyeT OTMETUTh, YTO OpauYHBIA JOTOBOP MMEET HEKOTOPHIE
HEJIOCTaTKH, KaK MOKa3bIBACT €ro IMPAKTHUYECCKOE MPUMEHEHHE. DTO OOBSICHSIECTCS
TeM, uTo0 CeMenHbIM KoJiekcoM P® mipenycmorpensl ctatbu ¢ 40 no 44, koTopbie
KacaroTcsi OpadHoro pgoroBopa. [Ipm »ToM wYacTh 3THUX cCTarel peryiupyroT
U3MEHEHHUE, PACTOPKECHUE U TIPU3HAHUE IOTOBOPA HEAECUCTBUTEIbHBIM.

BoeiBogoMm siBisieTCs TO, YTO MPOOJIEMbl UMYIIIECTBEHHOTI'O XapaKTepa MEXIy
CyIlpyraMmm MOXHO MNOPEAOTBPAaTUTh, €CJIM IPOBECTH ACJIEHUE HMYLIECTBA [0
3aKJIIOUEHUsT Opaka BO BHECYA€OHOM MHOpPSIAKE U MPOIHUCATh BCE YCIOBUS pa3jaeiia

WMYIIECTBA U J10J1eil B OpayHOM JOTOBODE.
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