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MCIKAYHApPOIHOC YaCTHOC IIPaBO

PomaHo-TepMaHcKasi MPABoBasi CEMbsI o b
%’
AHHOTaHHﬂ. B CcTaThe paCCManI/IBaIOTCH OCHOBHBIC pOMaHO—
FepMaHCKOﬁ HpaBOBOﬁ CECMbU. POMaHO-FepMaHCKaSI HpaBOBaH (] CJIOKMJIaChb Ha

OCHOBE pelenuuu (BOCIPUSITHS, 3aUMCTBOBAHUS ) pnMcxorth a B XII-XVI BB. n
IOJIy4HJIa PACIIPOCTPAHEHUE B KOHTUHEHTAJIBHON EBpO Q
KuarwuyeBbie ciaoBa: pOMaHO-FepMaHCKa}I(praBOBaH CEMbs,  CEMbS

KOHTUHCHTAJIBHOT'O IIpaBa, 3TATU3M, eCTeCTBCHI% AaBO, HAITMOHAJILHLIC IIPABOBLIC

cucremsl, mpaso JpeBHero Puma. (b
Q
O

CoBpemeHHas mpaBoBast «Ka]{ €BO3MOXHA 0€3 pOMaHO-TEPMAHCKON CEMbHU
npaBa. B Hee BXoasaT HanboIb %cho ctpan Adpuku, Bcs JlatuHckas AMepuka,
BCE TIOCyIapcTBa BOCTO%§K0HTHHeHTanLH0ﬁ EBponbl. Ilocnegnue moxkHO
pa3nenuTh Ha JBE 110 : O@pannus, Uramus, Ucnanus, bensrus, JIrokcemOypr u
INosumanus; BTopé& I'epmanus, Ascrpus, HIseinapus u np. Takxke cymiecTByer
Kiaccuuka peanararponias JAeJI€HUe pOMaHO-T€PMAaHCKOW PABOBOM CEMbHU IO
LIEHTpaM UTHUSL: pOMaHCKas, TepMaHCKas, ckaHauHaBckas (cTpanbl CeBepHOM
EBpo Hanus, Hopserusi, IlIBeuus, Ouunsauaus, HWcnanaus), BOCTOUYHO-
e eiickas, a Takke rpyiima, ooseaunstomas Jlatnackyo Amepuky u Adpuky.

PomaHo-repmaHCKyr0  CeMblO  IpaBa  TaKX€  HA3blBalOT  CEMbEH
KOHTUHEHTAJIBHOI'O IPABAa, YTO AKUECHTUPYET BHUMAHHUE HA MECTE€ BO3HUKHOBEHUS
JAHHOM MPaBOBOW CHCTEMbl — MMEHHO KOHTHMHEHTalbHas EBpomna (B oTiinuue OT

AHIJIOCAKCOHCKOM IMPABOBOM CEMbH, KOTOpas TOXE BO3HHUKIJIA B EBporie, oJHaKo 3a

rpanngaM KOHTHHCHTA — B AHFJII/II/I).



Taxxe maHHas NpaBoBasi CEMbs MOKET Ha3bIBAThCA CEMbEW IMBWIBHOTO IPaBa
— MHa4e roBopsl, Ipa’KJaHCKOTO.

KittoueBoii 0COOEHHOCTBIO JaHHOM MPABOBOM IPYyMIbI SIBISIETCS €€ 0a3uc — 3TO
npaBo /[peBHero Puma, OCHOBBI KOTOPOTO B CBOIO ouepellb ObUIM MOYEPIHYTH B
CUCTEME JIpEeBHErpedeckoro mnpasa. Hadamo ycBOEHMs JApPEBHEPHUMCKOrO IIpaBa

npuxonurcs Ha XIII Bekx, korma B EBpome Hayanu IOBCEMECTHO OTKpLIBﬁﬂ

YHUBEPCHUTETHI C IopuaudeckuMu dakyinpreramMmu. OcoOeHHO aKTI/IBHOOH 0
HpeBuero Puma Obuto B Utaiuu U, COOTBETCTBEHHO, UTAJbSIHCKUX YHHU TETax.
Nmenno Omaromapsi €IMHOMY OCHOBAHHUIO BCE CTPAHbBI, BXOISIIUE B 10 CEMBIO,

00BEIMHEHBI CTPYKTYpOH, MPaBOBHIMU HMCTOYHUKAMU U TIOH 0-FOPUANYECKUM
anmapatoM. Tak, poMaHO-repMaHCKasi IIpaBOBasl CHCTEMA M@B&GTCH HE TOJIBKO
camMoi MacIITaOHOW, HO U cCaMOM JpEeBHEN.

JlaHHas cembs MpaBa pPacHpOCTPAHUIACH HWOHTHHGHTaHLHoﬁ EBponie un
BBIIIUIA 33 €€ TPAHMULBI 34 CUET CIEAYIOIIUX npmg?q: €BpPONENCKUE IOCYIapCTBA BEIIN
AKTUBHYI0 KOJOHU3ATOPCKYK IOJIUTHUKY; BOBasi CHUCTEMa KOJIOHM3AaTOPCKOU
CTpaHbl NIepeaBaiach NOAYUHEHHOM; B@&B ONENCKHUE CTPAHbl POMAHO-TEPMAHCKOE
IIpaBO  MOIJIO pacnpompamn@ﬂaCI/mLCTBeHHo (Hanpumep,  BCIEACTBUE
3aBOEBaHMUI); rocygapcrBa M TaK)Kke J00pOBOJIBHO TEPEHUMAaTh OTACIIbHbIC
HOPMBI, IPUHIIMIIBL, 3aKOHBI U CUCTEMBI POMaHO-TE€PMAHCKOM ITPABOBOU CEMBHU.

[Tocnennui @a@\ﬂo CHUX MOp 3aMETEH B HEKOTOPBIX rocyaapcrBax. Tak,
HaIpuMmep, B npax@“ cuctemax Heckosbkux mratoB CILIA (nanpumep, B HeBane u
Texace) 1o Op HaONIONAIOTCA YepPThl POMAHO-TEPMAHCKOW MPaBOBOW CEMBbH,
MOCKOJIbK HEE O3TH IITaThl HAXOJIWJWCh NOJ BJIACTBIO TOCYIAapCTB JaHHOMN
IpaBo rpynnsl. Tak, B 3TUX IITaTax A00POBOJIBHO OOBEAMHEHBI €€ MPUHIIUIBI U
H I QaHTJIOCAKCOHCKOM ITPaBOBOM CEMBH.

Pomano-repmanckoe 1mpaBo, 3apoauBmiuMchk B [IpeBHem Pume, mnpomuuio
JUIMHHYIO 3BOJIIOLMIO. YYEHBIE, aHAIM3UPYIOLIUE Ty CEMBIO IIPaBa, BBIACIAIOT TPU
OCHOBHBIX IIEPHOJIA PA3BUTHA:

1. Ilepseii nepuoxn. Jo XIII B. 3apoxaeHne poMaHO-TEPMAHCKONW CHUCTEMBI

1, c. 53-57].



HavanpHueiii 5Tan (GopmMupoBaHUs BKIIOYAET B ce0s paHHEE CYLIECTBOBAHME
npeBHepuMcKoro mpaBa. Crofa BXOIAT Kak HOPMBI, CYIIECTBOBaBIIME Oosee
pa3zpo3nenHo 1o Komudukauuu KOctuHMana, Tak W Mocje HEro BIUIOThH /10 Haydaja
AKTUBHOI'O  M3YYEHUsS  JAHHOM MpPaBOBOM  CHCTEMbI B  yUPEKIAIOIIMXCS
YHUBEpPCHUTETAX.

B cymHoctn, B »TOT mepuon auImb (GOPMUPYIOTCS TPEIMOCHUTKH . IS
oOBeIMHEHUsI TOKAa YTO pPa300IIEHHBIX MPABOBBIX «CHUCTEM» B OJHY 6&0-
TFePMAHCKYI0 CeMbl0. BO Bcex MCTOYHMKAX JAHHOTO nepuoja (pa3ivuydHbl I[CKCBI
Komudukamus OctuHmana w mpod.) HE OBUIO MPOBO3TIIAIICHO PEXKICHO
rocrnoAcTBo 3akoHa [2, c. 73]. OH 3aydacTyro BBICTYyIIA &UB B KadeCTBE
(opManbHOCTH, KOTOpasi Hy>KHA ObLIa HE IS yCTaHOBHeHI/IN)%BeI[HI/IBOCTI/I, a Juist
3aIUThI IPUHIIMIIA TPABOTHI CUIIbHEUIIIETO.

Taxxe B 3TOT mepuoji ObLJIO MIUPOKO pacnpoq%aﬂeﬁo oOpallleHle K BBICILIUM
CUJIaM WJIA WHKBU3HMIIMOHHOW JOKA3aTEIIbHON 01{(?@ e. Kak k 3T0i1 yactu nmpaBoBOrO
npouecca, Tak M K OCYLIECTBICHHUIO I OpOB HE TMPEIbSBISLIOCH OCOOBIX
TpeOOBaHUI — HUKTO HE KOHTpOJ'H/Ip 'ﬁb OTBETCTBHE UX KOAUDUIIMPOBAHHBIM
HOpMaM. QQ

2. Bropoii nepuoa. XIII— I BB. Peneccanc.

Bo3nukHOBeHME y{xge CUTETOB U M3yYEHHE JPEBHEPUMCKOIO IpaBa,
NOBBIIAIONIUANCST K @&y WHTEpPEC TMPUBETU K TIOSBICHUIO OOBSCHEHUN
KOctunmnanosa np@gs KOpucThbl HEe TOJIBKO TOJKOBAIM 3Ty MPABOBYIO CUCTEMY, HO U
BBIBEIIN €€ HbIE€ TPUHIUIBI, COTJIACHO KOTOPBIM YETKO YpEeryJHpOBaHHAas
cucrema é SBJISIETCS] TAPAHTOM «3JI0POBbS» OOIIECTBA U CTPAHBI B I[EJIOM.

, OTOT MEpPUOJ O03HAMEHOBAH OCO3HAHHWEM OOILIECTBOM HEOOXOIUMOCTH
o@moBaHHoﬁ NpaBoOBOM CUCTEMBI. TONBKO OHA, KaK HayaJld MOHMMATh, MOXET
rapaHTUpPOBaTh JCHCTBUTEIBHYK) CHOPaBEIJIMBOCTh W 3amuTy. MHTEemnmureHmus
(mpexzae Bcero pHUCTBl U (pUiIocO(bI) CTapaUCh MOBIUATH HA TOCYIAPCTBEHHYIO
BJIaCTh, JIOKa3aTh HEOOXOJMMOCTh OpraHM3alMHM oOOIIecTBa Ha OyKBE 3aKOHa M

noTpeOHOCTh MPEKPATUTh pa3po3HeHHOe cBoeBnactue [1, c. 104].



B no6aBnenue, npou3onuio OTAEICHUE PEIUTUM OT MpaBa, YTO 03HAMEHOBAJIO
BO3MOXHOCTh 00JIe€ MOCIIEIOBATEIBHOM M CaMOCTOATEIbHON pa3paboTKu MpaBOBOM
CHUCTEMBbI U YCTAHOBJICHUSI 3aKOHOB, HE 3aBUCSIIUX OT PEIUTUO3HBIX JOTM.

[Ipu sTOM HENmB3s cKa3zaTh, YTO OOMIECTBO OTKA3aJIOCh OT KaHOHUYECKOTO
npaBa, KOTOpOE€ OBLIO 3aKperyieHO B BUJE MUCbMEHHBIX HCTOYHUKOB, CAMbBIM
3HAKOBBIM M M3BECTHBIM U3 KOTOPhIX Obu1 CBoj (Kojekc) kaHOHMYECKOro mpasa.
OO6oiiTu ero He OBUIO BO3MOXKHOCTH HE TOJIBKO W3-3a JOJTOU 6@&1
B3aUMOJICHCTBUSI C HUM U YKU3HU MO JUKTYEMbIM UM HOpPMam, HO U MOTOMY, /TO HE
OBLIO IMyTH a0COJIOTHOTO PE3KOTO OTKAa3a OT CUCTEMBI, KOHTpoanyKa%veMeﬁHme,
OpayHbIe U UMYIIIECTBEHHBIC B3aUMOOTHOIICHHUS [4, C. 154—161@«

HNHuTepecHoil 0COOCHHOCTHIO POMaHO-T€PMaHCKON cmh( I SIBJISIETCSI MaHepa
ee pa3BuTUsi. EciIM aHIIIOCaKCOHCKasi CEeMbsl YCTaH QB Ha 0a3e MOCTOSIHHO
pa3BHUBAIOLLEHCA KOPOJIEBCKOM BIIACTH U €€ G,Z[I/IHGHI/I@OMaHO-FepMaHCKaSI paBoBast
CUCTEMa pPa3BWIACh B YCIOBHUSIX aGCon}OTHOﬁ\Egs O3HEHHOCTU KOHTHHEHTAIbHOM
EBponbl. HecmoTpss Ha OTCyTCTBUE €au @, KyJbTypa, TpPaAuLUd U HUCTOPHS

S

rocyapcTB ObUIM OJM3KU B HEKOTOPBI [IEKTaxX. OTO MOCIYXWIO HPUYMHOU

pacnpoCTpaHEHHUs! pOM&HO-FGpMﬂH{% pasa.

III. Tperui nnepuo. X\%@ HACTOSILIEE BpEMSI.

Tpetunn nepuon p%n s pOMAaHO-T€PMAHCKOW IIPAaBOBOM CEMbH OTMEYEH
KJIFOYEBOU POJIBIO eC'l@\%%HHOFO npasa it ctpad EBponbl. MiMeHHO B 3TO Bpems
IIOCJIE BOJIHBI 6y@e3HHx PEBOJIONMI U yrpa3IHeHUs (PeoJlaJbHBIX WHCTUTYTOB,

o0lIEecTBO U @BGPCI/ITCTM HayaJaud OCO3HAaBaThb 3HAKOBYID pOJb CyBEPEHA B

IPaBOBOM €Me CTpaHbl — HaYaJicd IMyTh K NO3UTHUBHOMY IpaBy. Tak, Hanpumep,
Oypx 1 TnpeabsBwia TpeOOBaHUS K  YCTAHOBJIICHUIO  TOYHBIX, YETKO
c YIUPOBAHHBIX MPABUJI OTHOLIECHUS KaK MEXIY BIACThIO M T'PAaKJAHUHOM, TaK

U BHYTPHU IPAKJAHCKOTO 00IIIECTBA B IIEJIOM.

DTO COMPOBOXAAIIOCH MUPOBO33PEHUECKUMU H3MEHEHUsIMU. Tak, MOsSBUIOCH
OCO3HAaHHE BO3MOXHOCTH TMOBJIMATH Ha 3aKOH; CaMO 3HAYEHUE HOPM, IMPUHLIUIIOB
npaBa TMOBBICWJIOCH, UX KOJWYECTBO HAYyaJlo YyBeJuuuBaThea. llosBUiIach

NOTPEOHOCTh K UX (PUKCALMU U CUCTEMAaTU3alUU. DTO MPUBEJIO K PACIPOCTPAHEHUIO



kogupukanuu. OHAa HE TONBKO 3aKpenuiia U 00beAMHUIIA 3aKOHOAATEIIbHBIE AKTHI,
yHOPSA0YUB UX, HO M coOpaja BOEIMHO OOIIECTBO, YHHUTOXKAs €ro MPEexHIO0
pazoOuieHHocTb. B gomosiHenue, komudukanus CcrnocoOCTBOBajga JUKBUIAAIUU
NapTUKYJIAPU3Ma, TO €CTh APOOHOCTH MPABOBOM CHCTEMBI.

Komudukamus Takke O3HaMEHOBaJla OKOHYAaHHE (POPMUPOBAHUS POMAHO-
TEPMAHCKOW MPABOBOW CUCTEMBI. MHOTME CTpaHbl NPUHSIIA KOJIEKCHI, B TOM YHCIIE
TPKIAHCKHUE, IOCJIE JTOTO OBUIM TMPUHATHI YTOJIOBHBIE W JPYTHUE HOP%‘@
npaBoBble akThl. OHU, HaApSAAy C KOJEKCaMH, a TaKKe COBPEMEHHBIMU HaMI/I
Ja’e B HACTOSIIUN MEPUO]T COXPAHSIOT CBOIO aKTYallbHOCTb U SIBJISI HOBHBIMHU
1ocJie KOHCTUTYIIMI UCTOYHUKAMH MpaBa B IaHHOW MIPaBOBOM C f&

Takum 00pa3oM, MOXHO BBIBECTH HEKOTOpHIE Y€ 'rb&@pncymne pOMaHo-
repMaHCKoOM cucteme mnpasa [3, ¢. 13]: ocCHOBHOI HCTO éHOpMaTI/IBHO-HpaBOBHe
aKTbl; 3aKOHOJIaTeIb WIPAET KIKOYEBYIO POJIb B O I/ISaHI/II/I IIPaBOBOM CUCTEMBI;
MIpaBO YETKO AEJIUTCS HAa 4acCTHOE U ny6anH aBO rocyJlapcTBa, oOulecTBa U
WHJIMBHUAYyMa); YacTHOE IpPaBO MpU 3T HT BbIIIIE TyOJUYHOTO, a TaKKe
SIBJISIETCS AYaJIbHBIM, TO €CTh BKJnoqae % CUCTEMBbI TPaXJAHCKOTO U TOPTOBOTO
paB, PEryJIUPYIOLIUX pPa3HbIE CCI)QMI/IBHH WHJMBHA; TIPABO TaKKe JEIUTCSA Ha
MaTepHalbHOE U  TPOLECcCy €; MaTepualibHOE BBIIIE MPOLECCYaTbHOTO;
KoauuUKalus SBIAETCA 6[IO‘I€BBIM crnoco0omM 0000IIEHHs], YpEryJIupOBaHMUS,
yHOPSIIOYMBAHUS HOP HO-TIPABOBBIX aKTOB; B TO BPEMSI KAK HOPMATUBHbBIE AKThI
u oObryamn HBHH@ MEePBUYHBIMU HUCTOYHUKAMU IIpaBa, CyAcOHBbIC MpaKTUKA U
NPEUECHT — PUYHBIMU; BAXXHO MOAYEPKHYTh, YTO JJISI POMAHO-T€PMAHCKOMN
IPaBOBOM CTEeMbl, B OTJIMYME OT aHIJIOCAKCOHCKOW, 3aKOH TEpPBHYEH IIO
OTHO 10 K CyIecOHOMY MpELEICHTY; CYIIECTBYET HECKOJIbKO BBICHIMX CYJOB; B
" pHON (opMe pa3BUTUS W OTCYTCTBHUM MPABOBOTO HUTHIIM3Ma TMPU3HACTCS
ATaTU3M (MakCHMMalibHas BKJIIOUYEHHOCTh TOCYJIapCTBAa B OOILECTBEHHYIO KHU3Hb;
rocyJIapCTBO MPHU3HAETCS HUJCAIOM BCEX IIeJIeid, MPUHIMIIOB W CHIIbHBIX CTOPOH

rpaXkJaH, a IMOTOMY MOXET HANpsMYK pPEryJIupoBaTh HUX XU3Hb — €ro poJib

a0COIOTU3UPYETCS).
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